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EDITOR’S PREFACE 

« 

Having been asked by the publishers to prepare for 
the press a third edition of Professor Munro’s pnmer, 
I have taken the opportunity of rewnting the chapter 
on Charter-parties and Bills of Lading, which appeared 
to want a good deal of revision, and I have added a 
short chapter on legal proceedmgs and arbitration 
I have also ivTitten a diapter on Companies, con- 
sisting partly of new matter and partly of the paragraphs 
on this topic which were formerly contained m the 
chapter on Mercantile Persons and Mercantile Proper^ 
The chapters on Partnership and on Pnncipal and 
Agent have been revised and now appear in Part I 
instead of Fart III The whole of the test has been 
carefully revised, and effect has been given to the legis- 
lation passed, and decisions of the Courts given, smce 
1903, the date of the last revision 

I may repeat the caution to the reader with which I 
concluded the preface of the last edition 

A book of this size is not an encyclopaedia. It 
cannot possibly contain more than an outhne of the 
vanous branches of law with which it deals To many 
of the propositions laid down there are qualifications 
and exceptions, the inclusion of which would only tend 
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to confusion, but of which a knowledge may be necessary 
in some commercial transactions, Let not a young 
merchant pnde himself on bemg a pundit mCoimneici^ 
Law because he has mastered an elementary treatise 
lest his pnde have a fail, and he make personal 
acquaintance with the law of Bankruptcy 

J. G. BLASE 

TfcMPLr, 

May 1914. 


IMPRESSION OF 1917 

This is a verbal repnnt of the Third Edition, but 
additional notes (1) on Section roy, Whxrt tht Objed 
ts and (2) Section 230, Dmatwn and Exacted 

Penis, will be found at pjx 187-188 

J.GP 


Marci 1917 


EXTRACT FROM PREFACE TO 
FIRST EDITION 


The object of this little book is to provide an elementary 
text-book on Commercial Law for schools and collies 
Lectures on Commercial La\\ are now given every 
winter m many of our large towns These lectures 
attract bankers^ accountants, and young business men 
The want of a text-book has long been felt, as the 
existing works are too advanced for practical use In 
writing this work I have aimed at brevity and simplicity 
of statement As a rule cases are not quoted, but many 
of the illustrations embodied m the text are taken from 
decided cases At the end of each chapter or part, 
reference is made to the leading text-books, to which the 
reader is referred for further information 

J E C MUNRO 

2 New Square, 

Lincolx's Inn 
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PART I 

» 

MERCANTILE PERSONS AND MERCANTILE 

PROPERTY 

CHAPTER I 
INTRODUCTORY 

§ 1 Mercantile Persons — Commercial transactioni 
are earned on by individuals or sole traders, partnerships 
and companies, and by their agents 

§ 2 . Sole Traders — No distmcbon is now drawn 
between subjects and aliens as regards capacity to trade, 
except that an alien cannot own a Bntish ship If an 
alien purchase a Bntish ship, the ship thereupon ceases to 
possess a Bntish character Dunng war a subject cannot 
trade with the enemy except by license of the Cro^vn 
Mamed women were formerly under trading disabilities, 
inasmuch as they could not own property or bind themsdves 
^by contract except m the City of London But since 1882 
these disabilities have been removed, and a mamed woman 
can hold as her separate property money and property 
belonging to her at the time of her mamage or acquired 
subsequently (indudmg money and other property acquired 
by her in any trade earned on by her separately from her 
husband), and can enter into contracts so as to render 
herself liable~in respect of and to the extent of her separate 
property (g 76-80) 


B 
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Persons under twenty-one may lawfully trad^ but are 
not liable to be sued upon their trading contracts 

70-75) 

The executors and administrators of a deceased trader 
are liable to see to the payment of his debts out of his 
assets, and may be concerned m carrying on his business 
An executor is a person appointed as such by a will An 
administrator is a person appointed by the Court where a 
man has died without making a will, or where he has made 
a will and has appointed no one as executor. The term 
personal representatives or le|al personal represenmtives is 
often used to mean executors or administrators. 

§ 3. Partnerships.— Partnership is the relation which 
exists between persons carrymg on a business m common 
with a view to profit Persons who enter into partnership 
with one another are called a firm In Scotland the “ firm ” 
is legally a distinct person from the members, but this rule 
does not prevail in England, though English law recognises 
the firm for certain purposes The relations of partners to 
one another will be considered m a subsequent dbapter, but 
it may be here pointed out that each member of a partner- 
ship IS an agent of the firm and of the other partners for 
the purposes of the business of the partneiship Third 
parties therefore in dealing with a member of a firm are 
dealing at the same time with the other members 

§ 4. Oompaoies — A company may be defined as a 
number of persons mcorporated by law, so that the 
company has a distinct personality apart from the persons 
who compose it An unincorporated company is merely a 
partnership, and has no legal existence apart from its 
members , contracts are entered into with the partners as * 
individuals, and every member is liable for the debts of the 
partnership In the case of an incorporated company, 
contracts are entered into with the company itself and 
therefore creditors can only proceed against the property of 
the company^ (As to the incorporation and management 
of Companies see further C^p 111 ) 

§ 6. Emds of Propraly. — ^Most mercantile transactions 
relate to property of some kind Lawyers divide property 
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into two lands called real property and personal property 
Real property compnses all estates in landj i e. interests 
in land greater than leases for terms of }ears Thus the 
interest of a tenant in fee simply or of a tenant for life in 
freehold or copyhold land} is r^ property , but the interest 
of a tenant for a term of yems, however long, even a term 
for 99 or looo years, is personal property, so also is the 
interest of a tenant from year to year, or a weekly tenant 
§ 6. Seal Property* — Mercantile transactions are 
mostly concerned with personal property, but real property 
IS often acquired for busmess prenuses and for mming and 
other operations The law of real property is more com- 
plicated than that of personal property, and cannot be ade- 
quately dealt with in this work. It differs in many respects 
^m die law of personal property Land indudes things 
growing on or afiixed to it (such as trees, crops, and houses) 
and everything below it (sudi as mines and minerals) 

§ 7 Personal Property. — Personal property is of 
two lands, called chattels real, f e those interests in land 
which are personal property as above described, and pure 
personalty 

Pure personalty again is of two kinds (i) goods and 
chattels or dioses in possession, and (a) rights or choses in 
action Mercantile law is largely concerned with both 
these kinds of pure personalty 

Goods and chattels comprise all physical objects except 
land capable of being the subject of proper^, such as a 
horse, a bale of cotton, money, or corn 

§ 8. Ships — Ships also are personal property, but differ 
in some respects from other diattels A ship, in order to 
be entitled to tl e name and pnvileges of a Bnbsh ship, 
must be owned by a Bntish subject, or a body corporate 
(such as a company) established under and subject to the 
law of some part of His Majesty’s domimons, and ha\ing 
its pnncipal place of business m those dommions Every 
Bntish ship must be registered as such, unless she is 
exempt from registration. Among others, ships not exceed- 
ing 15 tons employed solely m navigation of the rivers or 
coasts of the United Kingdom, or of some Bntish possession 



4 


COMMERCIAL LAW 


PART 1 


witbm vhicL the managing owners are resident, are exempt 
from registration The property in a British ship is 
regarded as divided into 64 equal parts, and any number 
of owners up to 64 may hold one or more sixty-fourths 
each, and be registered as the ovmers of sudi shares Or 
any number of persons not mcceeding five may be registered 
as joint owners of a ship or of any sixty-fourth share or 
shares of a ship A corporation may be registered as 
owner by its corporate name A ship or any share m a 
ship IS transferred by a bill of sale, and upon the production 
of such bill of sale in the proper form and duly executed 
the name of the new owner is enteied m the register 

§ 9 . Ohoses in Action. — ^Choses, or things, in action 
comprise those kinds of property which consist merely m 
lights or claims Their nature can be best illustrated by 
examples If A possesses ten sovereigns, the sovereigns 
are chattels capable of physical possession , if B owes A 
ten sovereigns, A cannot be said to possess those sovereigns, 
but he possesses a right of action against B , and this nght 
is property So too a share m a railway company or ;^ioo 
consols are not physical property, but are only rights m the 
one case to a shme m the dividends and assets of the 
company, in the other to an annuity of £2 • los from the 
Government 

Property of this kind is liable to be confused with 
property capable of physical possession, because the nght 
IS often conferred by some physical object Thus a bill of 
exchange is a piece of paper with certain wnting and 
signatures on it But the piece of paper is stnctly only 
evidence of the right, and is in itself of no value except in 
so far as its possession confers on the holder a nght of 
action against the acceptor or some other party This 
nght maybe worth thousands of pounds, whilst the piece of 
paper on which it is wntten is of such infinitesimal value 
that It may be disregarded, and the nght of action, t e the 
nght to the money which the acceptor of the bill promises 
to pay to the holder, may exist even after the loss or 
destruction of the piece of paper. But m the case of a 
horse or a bale of cotton the only property is m the thing 
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Itself, and if the horse or bale of cotton is destroyed there 
IS no property left 

We may now consider separately some of the diief 
forms of rights of action, viz shares, stock, debentures, 
debenture stock, copyright, patents, trademarks, and good- 
will Others, such as bills of exchange and cheques, will 
be considered hereafter 

§ 10. Shares and Stock — ^The capital of a compan} 
subscnbed by the shareholders consists of shares or stock 
The nature of this property is more fully descnbed m a 
later portion of this work The holder of shares or stock 
has certain rights in the company, which may be trans- 
ferred by transfer of his shares or stocL Debentures and 
debenture stock also are personal property, giving the 
holders certam claims agamst the company issuing them 
Their nature is descnbed hereafter 

§ 11. Stock. — ^The term “stock” is applied to denote 
either the amount of capital contributed to a company (see 
fost^ § 36 ) or the amount adi^nced to a government 

A portion of the national debt is called the funded debt^ 
and the holder of stock in the funds has a nght to a per- 
petual annuity, subject to the nght of the Treasury to redeem 
such annuity by the-qiayment of a stipulated sum For 
instance, jfioo 2 ^ per cent stock is the nght to receive a 
perpetual annuity of xos per annum, subject to the 
nght of the Government to redeem such annuity the 
payment of /loo 

The public funds consist of ser^tal hinds of stock, the 
nature and legal incidents of each kind being fixed by the 
Act of Parliament creating it The most important stock 
IS known as consols 

Stock m the pubhc funds is transferred by signature in 
the books at the Bank of England The owner may 
attend personally to authonse the transfer, or he may 
appoint an agent for the purpose, by writing under his hand 
and seal attested by two witnesses In some cases stock 
may be'represented by certificates payable to bearer, and then 
the stock can be transferred by delivery of the certificate: 

§ 12. Gopynght. — Copynght is the so'e nght to repro- 
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duce or petfotm any original hteiary, dramatic musical, or 
artistic work The author is usually the first owner of the 
copyright, but he may assign it and, if he does so, the 
assignee has the nghts of the author Copyright sutosts 
for the life of the author and a period of fifty years after 
his death An action lies against any person who infringes 
the copyright in any work by publishing, reproducing, 
performing, translating, or dramatising it, or by sellmg or 
importing for sale any copies without the consent of the 
owner of the copyngh^ and m certain cases penalties may 
be recovered summarily 

§ 13. Defflp8.-*Any new or original design applicable 
to any article of manufacture or to any substance, whether 
It relate to the pattern, the shape, or the ornament thereof, 
may be registe^ at the proper ofiice By such registra- 
tion copyright is aqmred m the design for five years from 
the date of registration, and such penod maybe extended 
for further periods of five years A design will not be 
registered where it has been previously published m the 
United Kingdom The design has to be registered for a 
particular class, or particular classes, of goods 

§ li Fate]itB.—By obtainmg a grant of letters patent 
from the Crown, the true and first tTwner of an invention 
acquires the exdusire nght of making, using, and sdhng 
It for a penod of fourteen years The nght so acquired is 
called a “ patent ” An applicant for a patent has to lodge 
at the patent office a specific^on descnbmg that nature of 
the mvention and the manner m which it is to be performed 
If the application is accepted the applicant gets a pro 
visional protection which miables him to use the invention 
until the formal grant of letters patent is sealed The 
application may be refused on vanous grounds, and persons 
objecting to the grant may be heard m opposition The 
Crown m makrag the grant does not take upon itself to say 
whether the invention is new or not A patentee is there- 
fore liable to find his patent invalid, because some one has 
previously patented or pubhshed the subject-matter. A 
record of all patents is kept at foe patent offict^ and this 
record can always be searched The time for whidi a 
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patent is granted may be extended by the Judicial Com- 
mittee of the Fnvy Council for a further term of seven, or, 
in exceptional cases, fourteen years, where the patentee has 
not receued adequate remuneration And a patent may 
be revoked, or the patentee may be compelled to grant 
compulsory licenses, if the patentee makes default in 
adequately ivorkmg it and supplying tlie patented article 
to the public on reasonable terms 

§ 15 Trademarks and Ooodmll*— A trademark is a 
mark applied to goods m order to denote their make or 
quality, or to indicate the 6rm who e^orted or manu- 
factured them By registenng a trademark the propnetor 
acquires the exclusive right of using it in connection with 
the goods in respect of which it is registered A trade- 
mark may consist of a name pnnted in a particular or 
special manner, the signature of the applicant, an invented 
ivord or ivoid having no direct reference to the quality or 
character of the goods and not being a geographical name, 
or any other mark adapted to distinguish the goods of the 
propnetor from those of other persons 

A trademark can only be assigned along with the good- 
will of a business 

§ 16. GoodwilL — A, goodwill is notlimg more than the 
expectation that the old customers of a firm will continue 
their dealings after the business has been transferred to a 
new firm The purchaser of a goodwill usually stipulates 
for his protection that the vendor will not carry on the 
same business m the neighbourhood The extent to which 
^sucli stipulations are valid will be considered m a subsequent 
chapter (§ 112 ) 

§ 17 Authorities — ^The treatises on Personal Property 
by Mr Williams and by Mr Goodeve are elementary \iorks 
of high repute Reference may be also made to Mr. J. 
W Smith’s Compendium of Menanttle Lcm^ and 
Common Lain of England, by Dr. W Blake Odgers, K C , 
on the subject-matter of this and the folloning chapters 
There are many treatises speaally dealing with companies, 
copyrights, patents, trademarks, and other subjects r^erred 
to in this chapter. 


CHAPTER n 


PARTNERSHIP 

^ 18. Its Nature — Paitnership has already bedn dc 
fined as the relation that subsists between persons carrying 
on a business with a view to profit The partners may 
make any agreement they please as to the amount of 
capital, labour, or skill tlrat each one is to contribute to 
the business, but the shanng of the profits is absolutely 
essential to a partnership If an agreement, for instance, 
be made that one of the partners is to have no share in 
the profits, he is not a partner The mere receipt of a 
share of the profits will not of itself be conclusive as to the 
existence of a partnership The executors of a partner 
may, after his death, be entitled to a share of the profits, 
but the receipt of such share will not necessarily make the 
executors partners Sharing profits is, however, evidence 
of partnership, but it is not conclusive— ^1 the facts of the 
case must be examined and the real intention of the parties 
ascertained A widow or child of a deceased partner may 
receive by way of annuity a portion of the profits without 
becoming thereby a partner Interest to a creditor may 
vary with the profits, or take the form of a share of the 
profits without the creditor becoming thereby a partner 
But parties are not pei muted to exercise the poweis of a 
partner and at the same time under the cover of some 
arrangement escape the liabilities of a partner A creditor 
who lends money in consideration of a share in the profits 
is obliged, m case the borrower becomes bankrupt, to 
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postpone fais claims until all the other creditors are paid 
But if his debt is secured by any charge or mortgage his 
rights under such charge or mortgage remain unaffected 

§ 19. Power of a Partner to bind the Pinn — E\ery 
partner is an agent of the finn and of his other partners for 
the purposes of the partnership As between the partners 
and thi^ parties, each partner is taken to have full authority 
without any express agreement to enter into contracts 
binding on himself and his co-partners, so long as such 
contracts relate to the usual and ordinary business of the 
partnership He may therefore sell any goods belonging 
to the film, buy any goods required for the business, engage 
clerks, and receive all debts due The exact limits of a 
partner's authonty naturally depend on the character of the 
business of the firm Where the firm is carrying on some 
trade, a partner, as a rule, has m addition to the above 
powers full authonty to make and accept bills of exchange 
m the name of the firm He may also borrow money on 
the firm’s credit, and for that purpose pledge any goods 
belonging to the firm 

On the other hand, a partner is not an agent to bind 
the firm m matters not connected with the firm’s business, 
unless he is specially authonsed 

A partner, for instance, has not authonty to bind the 
firm by a document under seal An express authonty from 
the firm for such a purpose is required, and such authonty 
must be under seal Nor can a partner give a guarantee 
m the firm’s name without spenal authonty, unless it is 
the usage m the firm, or m other firms engaged m the like 
business, so to do Nor can a partner bind his firm by a 
submission to arbitration 

The general authon^ of a partner to bind the firm may 
be lestncted by agp:eement between the partners, but such 
agreement w'lll not affect third parties unless the> have 
notice of It If a third party, having notice of sudi agree- 
ment, enters into a contract with the partner outside his 
restncted authonty, the firm » not bound by it In order 
to prevent any controversy ansmg as to the scope of the 
notice, care should be taken to warn third parties that the 
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firm will not be answerable for tlie acts of the partner out- 
side of his limited authority 

A partner who enters into an unauthorised contract 
may, however, be personally liable upon it 

§ 20« Liability of Fartners—A paitner is liable 
jointly with the other partners for all the debts and obliga- 
tions of the firm incuned while he is a partner A partner's 
liability begins when he enten the partnership ; he is not 
liable for debts previously incurred By retinng from the 
firm, and giving notice to that effect, he ceases to be liable 
for subsequent debts But so long as he is a member of 
the firm, liability attaches to him jointly with his co- 
partners 

On the death of a partner the partnership is dissolved, 
and his estate then becomes severally liable to the pay- 
ment of partnership debts in so far as they are unpaid, 
but subject to the prior payment of his own private 
debts It follows from this rule that, on the death of 
a partner, the creditors of the firm can only obtain pay- 
ment out of his estate after his pnvate debts have been 
satisfied. But they can also claim against the surviving 
partners. 

When loss or injury is caused to any person by any 
wrongful act or omission of a partner acting in the ordinary 
course of the business of the firm, or with the authority of 
his co-partners, the firm is liable to the same extent as the 
partner so acting or omitting to act 

§ 21. Liability of Persons “holding out," If a 

man, by words or conduct, represents himself as a partner, 
or allows others to do so, he is liable as a partner to any one 
who, on the faith of such representation, gives credit to the 
firm The mere use of a man’s name without his know- 
ledge will not make him liable as a partner, the use of the 
name must be with his assent A retinng partner, in order 
to .i\oid liability, ought always to give public notice of his 
retirement. 

The pnnciple of "holding out” does not apply to the 
c\ecutors of a deceased partner who peimit the old 
to be continued in use 
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§ 22 . PaitEerslup Property.— -All property ongmally 
brought into the partnership- stock, or subsequently ac 
quired for the purposes of the firm, is partnership propeit)'. 
Hence land or shares bought by one partner with the 
money of, and on account of, the firm, become the property 
of the firm, though the partner takes an assignment to 
himself 

§ 23 . Bights and Duties of Partners. — ^The rights and 
duties of the several partnns one towards another may 
be agreed on and are usually mcorporated m a written 
agreement or deed whereby the respective interests of the 
partners are determined. The Partnership Act 1890, how- 
ever, lays down certain rules by which these nghts and 
duties are to be determined where they are not provided 
for by agreement between the partners. The diief of 
these are as follows — 

z. All the partners are entitled to share equally m the 
capital and profits of the business, and must con- 
tnbute equally towards all losses. 

2. Every partner is entitled to be indemnified by the 
firm in respect of payments made and personal 
liabilities incurred in the ordinary business of the 
firm, or for the presen^bon of the property of the 
firm 

3 A partner making for the purpose of the partnership 
any actual payment or advance beyond the amount 
of capital which he has agreed to subscnbe is en- 
titled to mterest at the rate of 5 per cent 

4. A partner is not entitled before the ascertamment of 
profits to interest on the capital subscribed by him 

5 Evety partner is entitled to take part in the manage- 
ment of the partnership business 

Where any difference occurs, it is to be decided by a 
majority of the partners, except that (i) \ihere a change 
IS to be made m the nature of the partnership business, the 
consent of all the existing partners is required; (2) a 
majority cannot expel a partner , and (3) a new paitner 
cannot be introduced without the consent of all the existing 
partners 


12 


COMMERCIAL LAW 


PART 1 


6 No partner is entitled to remuneration for acting in 
the partnership business 

7. Every partner is entitled to have access to and to 
inspect and copy the partnership-books, which are 
to be kept at the place where the business is 
earned on. 

In all partnerships the partners are bound to render true 
accounts and full information of all things affecting the 
partnership to any partner or his legal representative. 

A partner in the course of the partnership business must 
not make any undisclosed profit for himself. 

Hence he must account for any benefit derived by him 
without the consent of the other partners from any trans- 
action concerning the partnership, or from any use by him 
of the partnership property, name, or business connection 

A partner too, if he carries on a business of the same 
nature as the partnership, and competing with it, must 
hand over to the firm all the profit he makes, unless he has 
the consent of his co-partners to the carrying on of such 
competing business 

§ 24 . Dissolution of Partnership — Subject to any 
agreement between the partners, a partnership is dis- 
solved — 

1. If entered mto for a single undertaking, by the 

termination of the undertaking. 

2 If entered mto for a fixed term, by the expiration of 

that term 

3 If no fixed term has been agreed upon, by any 

partner giving notice to the other partners of his 
intention to dissolve the partnership. It is desirable 
that this notice be in writing. 

4 By the death of a partner 

5 By the bankruptcy of a partner. 

A partnership may, notwithstanding any agreement of 
the parties, be dissolved — 

I By the happening of any event that renders the 
business of the firm illegal 

2. By a decree of the court 

The court will, as a rule;, order a dissolution of partner- 
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ship where circumstances have arisen that render it just 
and equitable that the partnership should be dissolved, 
where one partner is found a lunatic after inquiry , where a 
partner becomes permanently incapable of carrying out his 
partnership agreement; where a partner has been guilty 
of conduct prejudicially affecting the carrying on of the 
business, or where the business can only be carried on at 
a loss 

§ 25. Effects of Dissolution. — ^After a dissolution, the 
authonty of each partner to bmd the firm continues as far 
as may be necessary to wind up the afiaus of the partner- 
ship, but not otherwise. The property of the firm must be 
realised and applied in the following order: in pa>ing (i) 
the debts and liabilities of the firm ; (2) any advances made 
by a partner ; (3) what is due to the partners in respect o^, 
capit^ Any surplus left is to be divided equally amongst*'' 
the partners 

These rules are to be taken as subject to the terms of 
the partnership agreement 

§'26. Limited Partnerships. — By a recent Act of 
Parliament hmited partnerships have been authorised A 
hmited partner is a partner in a firm who contnbutes a 
certain amount of capital, and is not liable for the debts 
and liabilities of the firm beyond that amount But he 
may not take any part in the management of the busmess, 
and has no power to bmd the firm Limited partnerships 
must be registered, and may be wound up like companies 

§ 27. Authorities. — ^The greater portion of the law of 
partnership has been codified in the Partnership Act of 
1890. Sir F Pollock’s Digest of the Law of Partnership 
indudes this Act A larger treatise is the standard work 
of Lord Lmdley. Strahan and Oldham’s Law of Partner- 
ihtp IS an excellent work for students. 


CHAPTER III 


COUPAIOES 

§ 28 When it is desired that a large number of persons 
should contribute capital to a busmess, and that their 
habihty should be limited to the amount of the capital they 
have subscribed, a company irith hmited liabihty is fonned 
for the purpose. It is unla^'fnl for more twenty 
persons to carry on buriness in partnership, whereas there 
IS no limit to the number of persons who may be members 
of a company. When the members are incorporated into 
a company, the company is regarded as a person in law 
It can enter into contracts and sue and be sued, and can 
own property just as an individual can 

§ 29 How Xncoipoiaiuon takes idace — ^A company 
may be mcorporated («) by royal charter ; {b) by sped^ 
Act of Parliament; (c) by a (^rdficate issued under the 
Companies Acts 

(a) The Crown m virtue of its prerogative may in- 

corporate a number xjf persons as a company. The 
Bntish South Africa Company, incorporated by 
Royal Charter m 1889, is a well-known example 

(b) ^lany companies are incorporated by special Acts 

of Parliament Most of our Railway Companies 
have been incorporated in this way 

(c) Since 1862 many trading companies have been 

mcorporated under the Companies Acts, which 
enable any se\eu or more persons to obtain a 
certihcate of mcoiporation by subscribing their 
name to a memorandum of assodation, stating the 
name of the proposed 'company, the objects for 

14 * 
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which It IS to be incoipoiated, and whether the 
liability of the members is to be limited or unlimited 
If certain conditions are complied with they can at 
once obtam a certificate of incorporation ^m the 
Registrar of Joint Stock Companies Other persons 
can Uien become members of the company by 
taking shares m it. 

§ 30. Lunited and Unlimited ^liability — ^The liability 
of the members of a company may be unlimited, m which 
case there is no limit to the hability of Uie members for the 
debts of the company. Most companies registered under 
the Companies Acts are incorporated as “limited companies,” 
and in such companies the liabdity of the members is limited 
to 'the amount unpaid (if any) on their shares Thus 
suppose a member of a limited company has 100 shares of 
£1 each in a limited company, — if the shares are fully paid 
up he cannot be made fur&er liable; but if only fi\'e 
shillings has been paid m respect of each share, his liability 
continues to the extent of the remaming fifteen shillings, 
that is £ 7 $ in all In no case, however, can a creditor of 
a company sue a member of the company for a debt con- 
tracted by die company Creditors have to be content 
with taking proceedings agamst die company itself, and if 
the company cannot pay, proceedings, as we shall see later 
on, may be taken to wind up die company, and the law 
will compel every member to contnbute that which is due 
from him m respect of his shares. In some companies the 
liability of the directors is unlimited, whilst that of the 
other members of the company is limited. 

§ 31. The MemoiandnnL — ^The law requires the memor- 
andum to contain the following particulars in the case of 
an “unlimited” company 

I. The name of the company. 

2 Whether the 'registered office will be situate in 

England, Scotland or Ireland 

3 The objects for which the company is established. 

If the company be “limited,” the memorandum must 
also state — 

4 That the liability of the members is hmited. 


i6 COMMERCIAL LAW parti 


5 . The amount of share capital and its division into 
shares of a certain fixed amount. 

The memorandum is the charter of the company, and 
defines and limits the powers of the company. The 
company cannot validly do anything not included m its 
objects as set forth m the memorandum The objects are 
usually dedaied in ^vide terms, and should include power 
to enter into contracts, to give receipts, accept and endorse 
bills, to invest moneys, to brmg or defend actions, to refer 
disputes to arbitration, and indeed all poweis whidi may 
be required for carrying on the business for which the 
company is formed The ** objects” cannot be altered 
except with the sanction of the High Court 

§ 32. The Axtidea of Assomation —The onginal 
members may sign Aritcles of Assoaahon as well as a 
memorandum of association In the case of a limited 
company they need not do so, as the Companies Acts 
supply Articles of Association for companies which have 
none of their own. 

The aiticles of association prescribe the rules to be 
observed in the administration of the company’s affairs 
They usually relate to calls upon shares, the transfer and 
foifeiture of shares, the increase or reduction of capital, the 
borrowing of money, proceedings at meetings, the election, 
retirement and powers of diiectors, the auditing of accounts, 
the declaration of dividends, winding up, and the distribu- 
tion of assets The articles of association can be altered 
by the company, by a speaal resolution of the shareholders 
in general meeting 

§ 33 Directors — ^The articles usually declare that the 
management of the business shall be vested in the directors 
The shareholders are thus excluded fiom the management, 
though they necessanly exerase great contiol through their 
power of censuring or removing a director The directors 
cannot validly do any act not within the objects of the 
company as set out in the memorandum of association 

§ 34 General Meetings — General meetings of the 
shareholders must be held at least once a year, and extra- 
ordinary general meetings are held when required* All 
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the shareholders usually hare the nght to attend and vote 
at general meetings At these meetings the directors are 
usually elected, dividends are voted, and other business of 
a kind for which the appro\al of the shareholders is required 
IS earned out The only effective control which the share' 
holders can exercise over die company is by voting at 
these meetings Members who are not present m person 
can vote by proxy if the articles of association allow them 
to do so. 

§ 35. Shares. — The capital of a limited company is 
always, as we ha\e seen, divided mto shares The persons 
who sign the memorandum and articles have to state 
opposite their names how many shares they take. Other 
shareholdeis obtain shares by applying for them. The 
directors may accept an apphcation for shares by allotting 
shares to the applicant, and die posting of the notice of 
allotment to him makes him liable to take and pay for the 
shares The appheant is usually required to remit a 
portion of the amount of each share when he makes his 
application, and another portion when the shares are 
allotted to hinL Subsequent payments are termed ** calls,” 
and the articles usually audiorise the directors to make 
calls from time to time until the w'hole amount is paid 
Certificates maybe issued by the directors certifying the 
number of shares held by a shaieholder. and sudi certificate 
IS pnma faae evidence that the holder owms the shares 

A person to whom a share has been allotted or who has 
taken a share by transfer from some other member is a 
shareholder, and his share gives him certain rights against 
the company He cannot call upon the compaify to pay 
him back the amount he has paid for his share, but he has 
a right to his proportion of any profits that may become 
distnbutable as dividends, and if the company is wound up 
he has a nght to a share of the surplus assets. Shares 
can always be transferred subject to the companj-’s regu- 
lations They are usuall> transferred by deed The share- 
holders’ names are registered, and usually each shareholder 
IS entitled to a certificate stating the number of shares he 
holds. 
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§ 36 StocL—When tbe capital of a company is fully 
paid up It IS often con veiled into stocks Stock difiers from 
shares in that (i) it is always fully paid up, so that a 
stock holder never incurs any liability for the debts of the 
company , and (2) it can be transferred in fractional parts 
If the original shares are ;(|io shares an investor can only 
*hold capital in multiples of that sum ; but if the shares are 
comerted into stock he can be a holder of stock amounting 
to, say, £ 1 ^ or £\^ or any odd sum. 

§ 37. Debentures. — Companies often borrow money by 
issuing debentures or debenture stock A debenture is a 
document under the seal of a company given to secure the 
repayment of money advanced to the company, such repay- 
ment being usually secured by a charge on the whole or 
part of the property of the company A debenture may, 
how ever, be issued without any suth charge The debenture 
holder looks to the property charged as the secunty for 
hts money, and generally stipulates that he will be entitled 
to certain remedies m case the money is not repaid 
when due 

A debenture holder is usually entitled to mteiest at a 
fi\ed rale before any of the profits of the company are 
distributed as dividends But a debenture holder is not 
as such a member of the company. 

§ 38 Debenture Stock. — ^Debenture stock is a charge 
on the undertaking of the company pnor to all shares or 
slock, and is entitled to interest before any dividends are 
paid But holders of debenture stock cannot require 
repayment of their capital A holder of debenture stock 
IS, like a holder of debentures, a creditor, not a member, 
of the company 

§ 39. Winding up — k company may be wound up (i) 
by the Court , (2) voluntanly , (3) voluntanly but under 
the supervision of the Court 

I. The High Court of Justice (or other Court having 
jurisdiction) will order a company to be wound up— • 

(а) Wien the company has passed a resolution resolving 
that the company be wound up by the Court. 

(б) '\\hen the company does not commence business 
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within a year from its incoipomtion, or suspends 
business for a year 

{c) Whenever the number of members is less than seven 

{d) When the company is unable to pay its debts 

(r) When the Court thinks that it is just and equitable 
that it should be wound up 

2. A company may, without going to the Court, wmd 
up its af&irs voluntarily, but this will not prevent a creditor 
from asking the Court for a compulsory order Voluntary 
winding up is often resorted to where it is desired to re> 
construct the company on a new basis. The company 
authorises the winding up by resolution, and appoints a 
liquidator for the purpose. 

3. In some case where a voluntary winding op has been 
resolved upon, the Court may order the winding up to 
proceed under its supervision This course has the ad- 
vantage that the assistance of the Court can be readily 
obtained when necessary. 

When a company is wound up a liquidator is appointed. 
He collects and realises the assets of the company, induding 
unpaid calls on shares, pays the creditors and the expenses 
of winding up, and distributes the surplus, if any, among 
the shareholders The procedure is andogous to that 
followed upon the bankruptcy of an individual. 

§ 40. Fiivate Oompaiiies. — Many frmily businesses are 
now registered as pnvate companies, with limited hability. 
In*'the case of a pnvate company no ofier of shares is made 
to the public^ and the right of transfer is often restricted 
A private company may consist of as few as two members, 
and cannot consist of more than fifty. 




CHAPTER IV 


PRINCIPAL AND AGENT 

§ 41. Intioductoiy, — ^An agent is a person employed 
to do an act on behalf of another The person for whom 
such act IS done is called the pnncipal. The division of 
labour has been earned to such an extent in connection 
with the distnbution of goods, that sellers as well as buyers 
often find it to their advantage to effect sales and purchases 
through the agency of third parties 

Any person who has capacity to enter into a contract 
may appoint an agent, any person may be appointed 
agent, even though he be a minor. An agent is usually 
remunerated by commission or salary, but no consideration 
or payment is necessary to create agency 

§ 42 Kinds of Agents. — ^The chief classes of mercantile 
agents are factors, brokers, auctioneers, and dd credere 
•igents Solicitors and bankers also frequently act as 
agents in commercial transactions 

A factor is an agent for sale to whom possession of the 
goods IS given 

A broker is an agent who negotiates '‘contracts for the 
sale and purchase of property, and who is not ordinarily 
entrusted with its possession Brokers are also employed 
to negotiate insurances, arrange for the charter of ships, 
and other purposes There are several kinds of brokers 
A stock and share broker is an agent employed to sell or 
buy stocks or shares An insurance broker is an agent 
employed to effect a policy of insurance 

An auctioneer is an agent employed to sell property 
by auction 

ao 
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A del credere agent is an agent for sale who gives an 
undertaking to his pnncipal that the parties with whom he 
contracts will fulfil their engagements. 

§ 43. Appointment of Agents — ^An agent may be 
appointed expressly by any form of words, except in certain 
cases, where a spea^ form is required.^ It is generally 
desirable to have the terms of the appointment reduced 
to nTiting, so as to avoid any subsequent dispute as to the 
extent of the agent’s authority 

§ 44. TTfllding out — h person may sometimes be made 
liable for the acts of another who is not his agent but whom 
he has by words or conduct represented to be such For 
instance, if A has constantly employed B as his agent to 
sell for him, and has accepted liability for contracts made 
by B so that A ’s customers have come to know B. as his 
agent, A should not without warning his customers terminate 
the agency, for if he does so he may still be made liable for 
contracts made by B professedly on his behalf-~because by 
bis conduct he has led people to bdlieve that B. is bis duly 
authonsed agent Accordmgly, when an agency is terminated 
by revocation or mutual consent (§55), the principal must 
take proper steps to inform persons who have been accustomed 
to deal with the agent. Third parties, until they have notice 
of the termination of the agency, are entitled to look to the 
pnncipal for the performance of contracts entered into by 
the agent ostensibly on behalf of die principal 

§ 45. Eatification — Ratification of the acts done by 
one person on behalf of another is discussed by some 
wnters under the bead of appointment of agent By 
ratification is meant die adoption by one person of a 
contract made by another on his behalf, but without his 
authonty It is not every act of another person that can 
be ratified, so as to make the person ratif>ing a party to tne 
act and responsible for it ^Vhcre B. makes a contract pro- 
fessing to act on A ’s behalf, but w'ithout his authonty, in 
respect of something that A can laivfiilly do, A may adopt 
the contract and become liable on it, whether it be to his 
detriment or his ad^antagc The ratification may be by 
^ ^ An agent to execute a deed most be appointed b} deed. 
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Cither words or conduct But where a person piofessing 
to act on his own behalf and not as agent makes a contract 
on behalf of a third person but without his authority, such 
third person cannot afterwards ratify the contract so as 
to render himself able to sue or liable to be sued on the 
contract 

§ 46. The Authority of Agents. — ^The authonfy of an 
agent may be express or implied 

An autlioiity is said to be express when it is given by 
words spoken or written The advantage of a wntten 
authority is that the wntten document furnishes excellent 
evidence as to the extent of authonty conferred 

An authonty is said to be implied when it is inferred 
from the circumstances of the case For example, if A is 
in the habit of sending his seivant B. to buy goods from C 
on credit, C is justified in supposmg that the servant has 
authority to buy on credit however, the servant was in 
the habit of buying for cas^, and he for goods on 
credit, the shopkeeper ought at once to mquire if the servant 
h.*is authority to buy on credit If he has no such authonty, 
the employer will not be liable to pay for the goods 

The authonty given to an agent may be special 01 
general A special agent is authonsed to do a specific act, 
as to purchase a horse His authonty may be limited to 
purchasing a specified home for a specified pnee A 
general agent is authonsed to do any acts within certain 
specified limits, as to engage on behalf of his pnncipal in 
the business of a horse-dealer 

An agent authorised to do any act has authonty to do 
every lawful act necessary in order to do such act Hence 
an agent employed to carry on a business may purdiase all 
articles necessary to such business An agent employed to 
sell, may do everything requisite to effect a sale, eg he 
can sell on credit when this is the usage of the business , 
an insurance agent can adjust and settle a loss, a debt- 
collecting agent can give receipts 

An agent must not exceed his authonty, and for any acts 
done outside the scope of the authonty and not for the 
benefit of the pnncipal, the pnncipal is not habl^ unless he 
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has held out tlie agent as having a more extensive authonty 
than he in fact has So if m negotiating a sale an agent 
makes fraudulent representations, the prinapal is not liable 
in an action of fraud unless (a) the agent in making such 
statements is acting within the scope of his actual or apparent 
authonty, or (6) unless the pnncipal lias ratified the fraud 
by taking the benefit of the contract procured by the fraud. 

§ 47 Duties of Agents — Ohedtena — ^An agent ought 
to observe the directions of the pnncipal This is the 
pnmary duty of an agent, and any losses resulting from a 
failure to obey mstructions must be borne by him All 
orders as to time, pnce, and quality should be observed 
In many cases a discretion is given to him , in such a case 
he may take what course seems best 

In the absence of any instructions, he ought to follow 
the usual course of business at the place where the business 
IS to be transacted 

ShtU . — ^The agent must conduct the business with as 
much skill as is generally possessed by persons engaged in 
a similar business An agent ought to possess the skill 
requisite to enable him to discharge what he undertakes 
If he IS incompetent, and fails to disclose this incompetence 
to his employer, he must make good any resulting loss. 
Perfect skill is not required, only that which is ordinarily 
possessed by those engaged in the particular business in 
question. 

Diltgitice , — The agent must not only possess suflSdent 
skill and use it, but he must also act with reasonable dili- 
gence, te with the diligence that would be shown by a 
competent man Hence if an insurance broker fails to ha\ e 
the usual insurance clauses inserted in a policy, he must 
make good any loss, or if an agent for sale sells on credit 
without making proper mquines as to the solvency of the 
purchaser, he also must make good any loss 

Emergenaes — In alT cases of emergency the agent 
should communicate with the pnncipal This rule specially 
applies to the non-acceptance or dishonounng of bills of 
exchange. 

Ftdeltfy , — An agent is not allowed to use his position in 
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§ 36 Stock.— When the capital of a company is fully 
pai d up it IS often converted into siodi Stock differs from 
shares in that (i) it is always fully paid upj so that a 
stock holder never incurs any liability for the debts of the 
company , and (2) it can be transferred in fractional parts 
If the original shares are ;^io shares an investor can only 
“hold capital m multiples of that sum , but if the shares are 
converted into stock he can be a holder of stock amounting 
to, say, £\l or or any odd sum 

§ 37. Debentures. — Companies often borrow money by 
issuing debentures or debenture stock A debenture is a 
document under the seal of a company given to secure the 
repayment of money advanced to the company, such repay- 
ment being usually secured by a charge on the whole or 
part of the property of the company A debenture may, 
however, be issued without any such chaige The debenture 
holder looks to the property charged as the security for 
his money, and genei^ly stipulates that he will be entitled 
to certain remedies m case the money is not repaid 
when due 

A debenture holder is usually entitled to mteiest at a 
fixed rate before any of the profits of the company are 
distnbuted as dividends But a debenture holder is not 
as such a member of the company 

§ 38. Debenture Stock — ^Debenture stock is a chaige 
on the undertaking of the company prior to all shares or 
stocky and is entitled to interest before any dividends are 
paid. But holders of debenture stock cannot require 
repayment of their capital. A holder of debenture stock 
is, like a holder of debentures, a creditor, not a member, 
of the company. 

§ 39. Winding up . — k company may be wound up (i) 
by the Court, (2) voluntarily, (3) voluntanly but under 
the supervision of the Court 

I. The High Court of Justice (or other Court having 
jurisdiction) will order a company to be wound up— 

(a) When the company has passed a resolution resolving 
that the company be wound up by the Court 
(^} When the company does not commence business 
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witfam a year finm its incorporation, or suspends 
busuess for a year 

(r) Whenever the number of members is less than seven 
When the company is unable to pay its debts 

(e) When the Court thinly that it is just and equitable 
that It should be wound up 

2 A company may, without going to the Court, wind 
up its afiairs voluntanly, but this will not prevent a creditor 
from askmg the Court for a compulsory order Voluntary 
winding up is often resorted to where it is desired to re- 
construct the company on a new basis The company 
authonses the winding up by resolution, and appoints a 
liquidator for the purpose 

3, In some case where a voluntary uinduig up has been 
resolved upon, the Court may order the winding up to 
proceed under its supervision This course has the ad- 
vantage that the assistance of the Court can be readily 
obtained when necessary. 

When a company is wound up a liquidator is appointed 
He collects and realises the assets of the company, mduding 
unpaid calls on shares, pays die creditors and the expenses 
of winding up, and distnbutes the suiplus, if any, among 
the shareholders The procedure is andogous to diat 
followed upon the bankruptcy of an individual 

§ 40 Private Companies. — Many family businesses are 
now registered as pnvate companies, with limited hability 
In^the case of a pnvate company no offer of shares is made 
to the public^ and the nght of transfer is often restneted 
A pnvate company may consist of as few as two members, 
and cannot consist of more than fif^. 


CHAPTER IV 
PRINCIPAL AND AGENT 

§ 41. Introdttctoty. — An agent is a person employed 
to do an act on behalf of another The person for whom 
such act IS done is called the pnncipal. The division of 
labour has been earned to such an extent in connection 
with the distnbution of goods, that sellers as well as buyers 
often find it to their advantage to effect sales and purchases 
through the agency of third parties 

Any person who has capaaty to enter into a contract 
may appoint an agent, any person may be appointed 
agent, even though he be a minor An agent is usually 
remunerated by commission or salary, but no consideration 
or payment is necessary to create agency 

§ 42 Emds of Agents. — The chief classes of mercantile 
agents are factors, brokers, auctioneers, and del credere 
agents Soliators and bankers also frequently act as 
agents in commeraal transactions 

A factor is an agent for sale to whom possession of the 
goods IS given 

A broker is an agent who negotiates "contracts for the 
sale and purchase of property, and who is not ordinanly 
entrusted with its possession Brokers are also employed 
to negotiate insurances, arrange for the charter of ships, 
and other purposes There are several kinds of brokers 
A stock and share broker is an agent employed to sell or 
boy stocks or shares An insurance broker is an agent 
employed to effect a policy of insurance 

An auctioneer is an agent employed to sell properly 
by auction 


so 
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A del credere agent is an agent for sale who gi\es an 
undertaking to his pnncipal that the parties with whom he 
contracts ^vlll fulfil their engagements 

§ 43 Appointment of Agents — ^An agent may be 
appointed expressly by any form of words, except in certain 
cases, where a spead form is required ^ It is generally 
desirable to have the terms of the appointment reduced 
to writing, so as to avoid any subsequent dispute as to the 
extent of the agent’s authority 

§ 44 Holding ont — ^A person may sometimes be made 
liable for the acts of another who is not his agent but whom 
he has by words or conduct represented to be such For 
instance, if A has constantly employed B as his agent to 
sell for him, and has accepted liability for contracts made 
by B so that A ’s customers have come to know B as his 
agent, A should not without warning his customers terminate 
the agency, for if he does so he may still be made hable for 
contracts made by B professedly on his behalf— because by 
his conduct he has led people to believe that B is his duly 
authorised agent Accordmgly, when an agency is termmated 
by revocation or mutual consent ^ 55), the prinapal most 
take proper steps to inform personswho have beenaccustomed 
to deal with the agent Third parties, until they have notice 
of the termination of the agency, are entitled to look to the 
prinapal for the performance of contracts entered into by 
the agent ostensibly on behalf of the pnnapal 

§ 45 Batification — Ratification of the acts done by 
one person on behalf of anodier is discussed by some 
wnters under the head of appointment of agent B> 
ratification is meant the adoption by one person of a 
contract made by another on his behalf, but without his 
authority It is not every act of another person that can 
be ratified, so as to make the person ratifying a party to the 
act and responsible for iL Where B makes a contract pro- 
fessing to act on A 's behalf, but without his authonty, m 
respect of something that A can lawfully do, A may adopt 
the contract and become liable on 1^ whether it be to his 
detriment or his ad^antage The ratification may be by 
^ A y An agent to execute a deed must be appointed bj deed. 
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either words or conduct But where a person piofessmg 
to act on his own behalf and nor as agent makes a contract 
on behalf of a third peison but without his authority, such 
third person cannot afterwards ratify the contract so as 
to render himself able to sue or liable to be sued on the 
contract 

§ 46. The Authonty of Agents— The authonty of an 
agent may be express or implied 

An audionty is said to express when it is given by 
words spoken or written The advantage of a written 
authority is that the written document furnishes excellent 
evidence as to the extent of authority conferred 

An authonty is said to be implied when it is inferred 
from the circumstances of the case For example, if A is 
in the habit of sendmg his seivant B to buy goods from C 
on ciedit, C is justified in supposing that the servant has 
authonty to buy on credit however, die servant was in 
the habit of buying for cash, and he asks for goods on 
credit, the shopkeeper ought at once to inquire if the servant 
has authonty to buy on credit If he has no such authority, 
the employer will not be liable to pay for the goods 

The authonty given to an agent may be special or 
general A speaal agent is authorised to do a specific act, 
as to purchase a horse His authority may be limited to 
purchasing a specified horse for a specified pnee A 
general agent is authonsed to do any acts within certain 
specified limits, as to engage on behalf of his pnncipal in 
the business of a horse-dealmr 

An agent authonsed to do any act has authonty to do 
every lawful act necessary in order to do such act Hence 
an agent employed to carry on a Dusinesb may purchase all 
articles necessary to such business An agent employed to 
sell, may do everything requisite to effect a sale, eg he 
can sell on credit when this is the usage of the business , 
an insurance agent can adjust and settle a loss, a debt* 
collecting agent can give receipts. 

An agent must not exceed his authonty, and for any acts 
done outside the scope of the authonty and not for the 
benefit of the principal, the pnncipal is not liable^ unless he 
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has held out the agent as having a more extensive authority 
than he in fact has So if in negotiating a sale an agent 
makes fraudulent representations, the pnnapal is not liable 
in an action of fraud unless (a) the agent in making such 
statements is acting within the scope of his actual or apparent 
authority, or (i) unless the principal has ratified the fraud 
by taking the benefit of the contract procured by the fraud 

§ 47 Duties of Agents — Obedience — An agent ought 
to observe the directions of the principal This is the 
primary duty of an agent, and any losses resulting from a 
failure to obey mstructions must be borne by him All 
orders as to time, price, and quality should be observed 
In many cases a discretion is gi\en to him , in such a case 
he may take what course seems best 

In the absence of any instructions, he ought to follow 
the usual course of business at the place where the business 
is to be transacted 

Skill — The agent must conduct the business with as 
much skill as is generally possessed by persons engaged m 
a similar business An agent ought to possess the skill 
requisite to enable him to discharge what he undertakes 
If he is incompetent, and fails to disclose this incompetence 
to his employer, he must make good any resulting loss 
Perfect skill is not required, only that which is ordinarily 
possessed by those engaged in the particular business m 
question 

Diligence — ^The agent must not only possess suffiaent 
skill and use it, but he must also act with reasonable dili- 
gence, te with the diligent that would be shown by a 
competent man Hence if an insurance broker fails to ha\ e 
the usual insurance clauses inserted in a policy, he must 
make good any loss, or if an agent for sale sells on credit 
nathout making proper mquines as to the solvency of the 
purchaser, he also must make good any loss. 

Emergencies — In air cases of emergency the agent 
should communicate with the pnnapal This rule specially 
applies to the non-acceptance or dishonounng of bills of 
e\change. 

Polity — ^An agent is not allowed to use his position in 
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order to benefit himself beyond his agreed remuneration 
An agent for sale is not allowed to purchase for himself, 
unless he discloses every material fact to the principal, and 
obtains his consent If the agent deals in tlie business of 
the agency on his own account, he must hand over all profit 
made /m agent must not use for his own purposes any 
materials or information which he has obtained for his 
principal whilst in his employment Fidelity to the 
principal is absolutely necessary 

Accounts — An agent must always account to his . 
pnncipal for any moneys received or expended by him as 
agent He must also, where the course of the business 
requires it, keep proper accounts Failure to account will 
depnve the agent of his nght to sue for his remuneration, 
and failure to furnish accounts to die pnnmpal on demand 
may render him liable to action 

Mon^s — ^All sums received on the principal’s account 
should be paid over, but the agent may retain out of such 
sums any moneys due to himself in respect of advances 
made or expenses incurred m conducting the business, as 
Kell as his own remuneration Payment of remuneration 
IS not, as a rule, due until the act authonsed is done 
An agent is entitled to retain any property, papers, or 
books of the pnncipal until the amount due for commission 
and expenses has been paid 

§ 48. Duties of Fimcipal to Agent . — Rambutstng 
Expenses — ^The pnncipal must reimburse the agent all the 
expenses he has necessarily incurred in carrying out the 
agency The agent cannot recover needless expenses 
Payment of RemunetaUon — ^The pnncipal must also 
pay the agent the agreed salary or commission The 
agent can, as iie haie seen, retain his remuneration out of 
moneys that come into his hands for his pnncipal The 
agent may, houever, forfeit his nght to remuneration 
through misconduct 

§ 49. Duty to ludemnify Agent — ^The principal must 
indemnify the agent against the consequences of all lawful 
acts done b> the agent under the authonty conferred upon 
him Hence if the agent bv authonty of the pnncipal 
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bnngs or defends an action, the pnnapal must reimburse 
him all costs incurred in sudi action 

Wtottgfitl Acts — ^Where a pnncipal directs an agent to 
do a wrongful act to a third party, and the agent, acting 
bona fide^ and having no knowledge that the act is wrongful, 
obeys the direction, the pnnapal must make good to the 
agent any loss he sustains Hence if the agent, by the 
direction of the pnnapal, innocently makes a false repre* 
sentabon as to the quality of goods, the latter is bound to 
indemnify the agent against the consequences of such mis* 
representation 

§ 50 . Position of Third Parties — ^As a general rule, 
all contracts entered mto by an agent as agent, are regarded 
as entered into by the pnnapal, so long as the contract 
is within the scope of the agent’s authonty It is im- 
matenal whether the name of the pnncipal be disclosed or 
not, pro\'ided the third party knows he is entenng mto a 
contract with an agent as sudi, and the parties intend 
that the principal shall be bound In order to protect 
himself from any liability, the agent should always take care 
that the contract is so drawn as to make the pnncipal liable 
It follows that, as a rule, an agent cannot enforce a 
contract entered into by him as agent on behalf of a pnna- 
pal, and that he incurs no liability cn such contract But 
to this rule there are certain exceptions 

z Where the agent does not disclose the name of the 
pnncipal, either the pnncipal or the agent can be 
sued on the contract, for the agent by concealing 
the pnncipal invites the other party to trust himself 
But there may be something expressed or implied in 
the contract to show that the agent is not to be 
liable So where a broker contracts "sold for my 
principals ” without naming them, the broker is not 
personally liable 

2 \\liere the contract relates to the sale or purchase of 
goods for a merchant resident abroad, it is presumed 
(unless a contrary intention is clearly shovin) that the 
agent has not authonty to pledge the foreign mer- 
diant’scicdit,andthatheis ' ”‘'**^'5onally liable. 
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3 Where die agent contracts to be personally liable, he 

15 liable. 

4 An agent may be personally liable by the custom of 

a particular trade 

5 Where the agent has an interest in the subject matter 

of the contract, the ag^t may sue or be sued equally 
with the principal An auctioneer, for example, is 
entitled to have his commission paid out of ilie 
purchase money, and can therefore sue the buyer. 

§ 51 Undisclosed Fnadpal — If an agent does not 
disclose the fact that he is agent, the third party may be 
entirely ignorant that he is dealing with an agent In such 
a case the agent is liable to the third party, but if the third 
party discover that there is a pnncipal, he may elect whether 
to proceed against the agent or the pnncipal B, for 
example, acting as agent for A , but not disclosing the fact 
of agency, sells goods to C , C is entitled to look to B. for 
completion of the contiact , but if C. finds out that A was 
B *s pnnapal, he may sue either A. or B. The pnncipal, 
if he desiies to enforce the contract^ can only do so by sub- 
mitting to all nghts and obligations existing between the 
agent and the third party In other words, if performance 
IS sought by the pnncipal from the third party, the third 
party is to have the same nghts as if be were sued by the 
agent 

§ 52 Falsely represenimg Oneself to he Agent. — 
If a man who has no authonty to act as agent professes 
to enter into a contract on behalf of another, and there is 
a principal named who might adopt die contract, but does 
not do so, the agent can nddier sue nor be sued on the 
contract The agent is, however, liable to the third party 
for pretending to be an agent 

But if there be no pnncipal who could adopt the con 
tract, eff, where the alleged pnncipal is fictitious, the agent 
is held to have contracted in person, and may be sued as 
pnnapal by the third party 

§ 53. Fontimi of Special Classes of Agente — Special 
rules, denved partly from the usage of trade and partly 
from statute, apply to certain classes of agents. 
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Factors — A factor has, as v,q have seen, possession of 
the goods He is entitled to sell them in his own name , 
he may sdl on the usual terms as to credit^ and receive 
and give a receipt for the price. His nght to remuneration 
is protected by the hen ^ given him by law for the balance 
of account as between him and his pnncipal So long as 
the goods aie^n his possession, a third party who has no 
notice of the revocation of the factor*s authonty is protected 
as regards any lawful dealings with die factor relating to 
the goods A factor has implied authonty to pledge goods 
entrusted to him (§ 48) 

Biokers — K broker for sale is employed for the purpose 
of negotiating a sale As soon as the contact is arranged, 
his duties are, in the absence of any agreement to the 
contrary, at an end He difiers from a factor m that, 
except by special custom in certain trades, 2 he caimot sell 
in his own name, he cannot sue or be sued on the contract, 
he has no authonty to receive money, and, not being 
entrusted with the goods, he has no hen 

Auctioneers — ^An auctioneer is an agent for the public 
sale of property Until the M of the hammer he is the 
agent of the seller alone, but when the hammer falls he 
IS agent of both parties to do what is necessar}' to make 
the bargain binding, under the Statute of Frauds (§ 14S}. 

He has possession of the goods, is responsible for them 
Avbilst they are in his charge, and has a hen on them for 
his commission and expenses He should receive pa)ment 
in cash, but may, if he is specially authonsed, or it is the 
custom m the particular trade so to do, accept pa} meat by 
cheque 

^ 54 Sub-agents — ^An agent cannot, as a rule, employ 
another person to perform what he has undertaken to do, 
as the pnnapal is supposed to ha\e employed the agent to 
do the thing himself 

' A lien IS a nght in a person who has possession of the goods of 
mother to retain possession of, hot not to sdl, them until pigment of 
a debt due from such other 

2 For instance, stockbrokers, m accordmcc with the usage of the 
Stock Ezdiange, both pay for and receive shares on behalf of thev 
pnncipals. 
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By the custom of trade in certain trades, or by consent 
of the pnncipal, sub-agents may be employed In choosing 
a sub-agent as much diligence will be required of the agent 
as in the execution of the undertaking 

Where a sub-agent is properly employed, he represents 
the principal as regards third parties, just as if he had 
originally been appointed by him , and he is responsible to 
the pnnapal for the doe peifonnance of the duties which 
his employment throws on him 

An agent should be careful not to appoint a sub-agent 
until he has satisfied himself that he has authonty so to do. 
If it should turn out that no sudi authority existed, the 
agent and not the pnncipal will be bound by the acts of the 
sub-agent towards both the principal and third parties 

§ 55. Tennuation of Agency. — The relation of 
principal and agent may be terminated m the following 
ways — 

I By mutual consent 

a By revocation on the part of the pnnapal 

As a rule, the pnnapal can at any time revoke the 
agent’s authonty without the agent's consent, but there are 
some cases m which he cannot do so, as, for instance, 
when as a result the agent would be exposed to loss or 
sufTenng 

3 By the agent renounang the business 

An agent may withdraw from the agem^, but if the 
agency was undertaken for a consideration, the agent must 
make good to the pnnapal any loss ansmg from the 
renunciation 

4 By the completion of the busmess, and the expiration 

of the time for which the agent is employed 

5 By the death of either pnnapal or agent 

No contract entered into by the agent after the death 
of the pnncipal is binding on the estate of the deceased 
pnncip^, even though the third party dealing with the 
^gent has no notice of the death 

6 By the pnnapal or agent becoming of unsound mind 

7 In most cases by the bankruptcy of the pnncipal, 

and in some by the bankruptcy of the agent 
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§ 56 Aiitbonties. — Sir William Anson's work on the 
Law of Contracts contains the leading pnnciples relating 
to agency Principal and Agenij by Mr Blackwood 
Wnght, and ^Ir Bowstead's Digest of the Law of Agency 
discuss the subject m detail. 
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CHAPTER I 

‘£HE FORMATION OF CONTRACTS 

§ 67. Definition of a Oontiaet — A contract is an agree 
ment c^orceable by law 

This definition of a contract does not profess to enum 
erate all the elements that axe required to constitute a 
contract It merely embodies two of the more important 
characteristics of every contract, viz (i) that a contract is 
an agreement, and (a) that it is an agreement that the law 
will enforce. It is therefore necessary to examine die 
nature of an agreement^ and to enumerate the various 
elements an agreement must posses^ in order to be 
regarded as a contract 

§ 58. 'What is an Agreement. — An agreement is an 
offer or proposal by one person made to and accepted by 
another person relating to some act to be done or not to be 
done by one of such persons towards the other 

An agreement therefore imphes (a) two persons at least, 
(fi) an ofifer, and (c) an acceptance. 

Two parties at least are required to every agreement, 
since It IS the result of a common intention expressed by 
two or more minds Eidier paxjy may be a natural person, 
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eg a man or a woman, or an artificial person, eg a corpora- 
tion The limitations that the law has imposed on the 
capacity of particular persons of cnterinfr into contracts will 
be considered later on. 

§59, Offer and Acceptance. — Every agreement, no 
matter of how complicated a nature^ may be resolved into 
(i) an offer on one side, and (2) an acceptance on the 
other The simplest type of agreement is where A. sa>s to 
B , "Will you buy 1000 yards of cloth at fid per yard?” 
and B replies, "Yes" A more complicated case is where 
a long correspondence takes place betiveen buyer and 
seller, eventually resulting in goods being sold. But all 
the stipulations and conditions contained in the letters can 
be throiin into the form of an offer and an acceptance 
An offer may also be made by advertisement, as, for 
example, wheie a reward is offered to any person who will 
restore lost property, the restoration of the property 
amounts to an acceptance A bid at an auction is an offer ; 
the fall of the hammer an acceptance of the highest bid 
Many other simple forms of offer and acceptance have been 
introduced by the custom of trade 

§ 60 InWtion to inTite Offers — In some cases it is 
difficult to say uheiher there is an offer or merely an 
intimation that offers are or will be invited For 
instance — 

A advertises that he has goods to sell at a certain pnee 
B goes to his shop and says that he mil take the goods at 
the advertised pnee Is B ’s statement to be regarded as 
an acceptance of an offer made by A, or is it to be taken 
merely as an offer by B which A is entitled to refuse ? The 
answer depends in this as m other cases entirely on what 
was the intention of the party in advertising, such 
intention to be collected from the nature of the trans- 
action 

It has been held that the advertisement of a sale by 
auction does not amount to such a definite offer to sell the 
goods that there is a contract with those who attend the 
sale to the effect that the goods will be sold The 
courts regard such an advertisement, if made in good 
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&ith, as an intimation of an intention to sellj and not 
as a binding undertaking to sell On this pnnciple an 
advertisement of a sale by tender is merely an invitation 
of offers, and does not imply that the highest offer will be 
accepted 

§ 61. Oommimication of Offer and Acceptance.— The 
parties must communicate to one another their common 
intention Unless the offer be communicated, there is no 
opportunity for acceptance, and a mere intention to accept 
has no legal effect If A offers to sdl goods to B , and B 
resolves to buy them at the pnce mentioned, but never 
communicates his intention to A , there is no agreement for 
the sale of the goods The communication of the accept- 
ance may, as we have seen, take the form of the doing of 
an act For example, when an order is sent for goods, the 
offer to purchase implied in the order may be accepted 
formally, or by die actual sending of the goods 

§ 62. When is the Conunuiucation complete ?— The 
communication of an acceptance is complete when it is put 
in course of transmission to the proposer, so as to be out of 
the power of the acceptor As a proposer may revoke his 
proposal before acceptance, it is of great importance to 
determine the point of time foom which an acceptance dates 
Where the acceptance is oral no difficulty occurs, but where 
the acceptance is made by letter or telegram, the question 
arises, does the acceptance date from the moment of posting 
the letter or sending the telegram, or from the moment when 
the letter or telegram is received by the proposer ? It has at 
length been decided that nbere an offer is made by letter 
or by telegram, the acceptance is complete the moment 
the letter of acceptance or the telegram is posted Some 
say that the rule is based on the principle that where A. 
makes an offer to B by letter, A is understood to authorise 
B to send an acceptance by post 

The acceptance being complete the moment the letter is 
posted, It follows that there is a binding contract, though 
the letter containing the acceptance is never received The 
letter may be lost during transmission, but both persons 
are bound by the contract 
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If It IS desired to evdude the operation of the rule, the 
offer should state expressly that die acceptance is not to 
be binding until the acceptance has been received 

An acceptance may be implied from the conduct of the 
acceptor An omnibus company by running its omnibuses 
offers to carry safely any person who pays the fare The 
getting into an omnibus is an acceptance In the case of 
an order for goods, the offer as we have seen may be 
accepted by the sending of the goods 

§ 63. Nature of the Acceptance — The acceptance 
must be absolute and identical with the terms of the offer 
If there is any variation between the offer and the 
acceptance, there is no a^eement, and die acceptance with 
Its vanation is regarded as a new proposal 

A offered to sell B a quantity of “good” barley, and B 
replied by accepting the offer of the fine” barley As it 
appeared that the words “good” and “fine” were used in 
the trade to denote different qualities, it was decided that 
there was no acceptance. 

When a broker is employed to sell goods, he is regarded 
as an agent to act for both buyer and seller. He sends 
to the seller a “ sold note,” and to the buyer a “ bought 
note” Both these notes ought to be identical, since if 
they vary in their terms, eg as to descnption of goods, 
or as to mode of payment it may be held that there is no 
contract 

The acceptance of the offer must be by die person to 
whom die offer is made A sent an order for goods to B , 
who, unknown to A, had sold his business to C The order 
was opened by C and executed by him, but it w'as held that 
C could not recoier the price of the goods from A, 
inasmuch as the original offer bad been made to B and 
not to C 

An acceptance should be made within a reasonable 
time If an offer is not accepted within a reasonable 
time It is regarded as no longer open, or lapsed. What 
IS a reasonable time depends upon the circumstances 
of the particular case. Sometimes the party making 
an offer fixes a time within which the offer must be 

D 
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accepted In such cases the offer must be accepted withm 
tHe* time named 

§ 64. Bevocation of Offm:. — ^An offer may be revoked 
up to the moment of acceptance, but not afterwards 

Until the offer is accepted there is no legal relation 
between the parties, and therefore the proposer may at any 
moment revoke his offer Hence a bidder at an auction 
may withdraw his bid before the hammer falls A meichant 
who has ordered goods by post may withdraw the order 
provided an acceptance has not been posted 

An offer may be revoked though it expressly allows a 
certain time for acceptance 

Very frequency a proposal contains a statement that the 
offer will be kept open until a certain day or a certain hour 
For instance, A writes to B making him an offer of certain 
goods, and stating that he wiU keep the offer open for a 
certain time A is not bound to keep the offer open for 
sudi time, since he is under no legal duty to do so His 
words are regarded merely as an intimation that after the 
expiration of the time mentioned the offer will not continue 
Hence where three days were given by' a merchant to an 
intending buyer of goods to make up his mmd, and within 
the diree days the buyer went to the sdler for the purpose 
of accepting the offer, but before he accepted the offer the 
seller declined to sell, saymg he had offered the goods 
elsewhere, it was hdd that this amounted to a revocation, 
and that there was no contract 

A tender to supply goods during a stated time to a 
company or institution made in reply to an advertisement, 
is an offer that may be revoked dunng the penod the time 
IS running By giving orders from time to time on the 
tenns of the tender, the company or institution convert the 
tender into a binding contract for all goods actually ordered, 
but this does not prevent the party tendenng from with- 
draiving as regards any future supply 

§65. Bspress and Implied Invocations — The re- 
vocation may be either express or implied 

Express notice may be given by letter or telegram, or 
orally, and in order to prevent all misunderstandmg, it is 
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desirable always to gi\e notice expressly The fonn of the 
notice IS immatenal, but it must be gi% en by the proposer 
or his agent duly authorised 

Implied revocation is a re\ocation implied from the 
conduct of the parties For mstance, if A. offers goods to 
B , but before B accepts A sells them to C If B has 
notice or knowledge of such sale he cannot proceed to 
accept A 's offer The sale to C is regarded as an implied 
revocation of the offer made to B It is therefore \’ery 
desirable that a merchant nho has made an offer of goods 
to one person should not sell diem to another until he has 
withdrawn his first offer 

§ 66 OosmitiiiicaMon of Berocation. — A revocation, 
to be effective, must be brought to the knowledge of the 
person to whom the offer is made 

A revocation not communicated is altogether inoperative^ 
An intention or determination to revoke an offer is not 
sufficient "The law,” says Sir \V Anson, "regards the 
offerer as making his offer dunng every instant of time 
that his letter is travelling, and dunng the penod which 
may be considered as a reasonable time for acceptance.” 
The party to whom the offer is made is therefore entitled 
to consider that it is still being made, unless he hears to the 
contrary, and that his acceptance concludes a binding con- 
tract This is clearl> so in the case of an implied revocation 
For instance, A offers goods for sale to B , but before B 
accepts, sells them to C Until B is informed of the sale 
to C , he IS entitled to accept A ’s offer, and if in ignorance of 
the sale to C , he accepts A's offer, there is a contract, for 
breach of which he can sue A. for damages 

§ 67. From what time Bevocation dates —The com- 
munication of a revocation is not complete until it is 
received 

We have seen (§ 62) that the communication of an 
acceptance by post is complete the moment the letter is 
posted, but in the case of a revocation tlie communication 
is not complete until it has actually reached the proposer. 
A Cardiff firm wrote on the ist October to a New York 
firm offenng 1000 boxes of tin plates at a certam price, and 
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asked for a reply by cable On the 8th October the Cardiff 
firm wrote a letter Avithdra^ving the offer The first letter 
containing the offer reached New York on the nth October, 
and the New York firm at once cabled accepting the offer 
On the 20th October the letter withdrawing the offer was 
received The Cardiff firm refused to forward the goods, 
alleging that they revoked their offer by their letter of the 
nth October , but the court held that the revocation could 
only date from the 20th October, the date the second letter 
was received, and inasmudi as the offer had been duly 
accepted on the nth, there was a binding contract 

§ 68. What Agreements are Oontracts 7— Assuming 
the offer not to be levoked, but accepted, there arises an 
agreement But an agreement of itself is not enforceable 
at law It IS therefore necessary to ascertain what agree- 
ments the law will enforce Briefly stated, an agreement 
to be enforceable must possess three diaractenstics * — 

1 The parties to it most possess legal capacity to enter 

into the agreement 

2 The agreement must (unless made under seal) be 

supported by a consideration 

3 The subject-matter must be lawful 

These three conditions will now be considered 




CHAPTER II 

CAPACITY OF PARTIES TO CONTRACT 

§ 69 Gteneial Rule — ^Every natural person uho ts ol 
full age and of sound mind, and is not specially disqualified 
by law, is competent to enter mto a contract 

No distinction is now drawn between subjects and aliens 
as regards capacity to contract, but alien enenues are sub- 
ject to certain disabilities dunng uar 

The capaaty of a corporation to contract depends upon 
the powers expressly or impliedly given to it in the charter 
or statute by which it is created. 

Infants 

§ 70, — A. person under the age of tuenty-one is an 
*' infant” The position of infants in regard to contracts 
may be summed up in the following propositions — 

(a) Contracts made with infants relating to (i) loans of 
money, (2) sales of goods other than necessanes, 
and (3) accounts stated,^ are absolutely void 
(d) An infant is bound to pay a reasonable price for 
necessaries supplied to him 

{c) Contracts for education and of apprenticeship and 
of sen ice uhen they are bencfiaal to the infant arc 
binding on him 

^ An account snted is an idmisbion of liability upon nn account 
taken bclncen tuo persons If A andB make out an account of their 
cross liabilities showing a balance in ia\our of B , and A thereby 
admits he is indebted to B fo'* the balance, B can sue A. on such 
admission as an account stated 
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{d) Some contracts, such as partnership agreements, are 
bmdmg on infants unless repudiated, and all others 
may be avoided by him either before or within a 
reasonable time of his commg of age 
§ 71. Void Contracts of Ihlhnts.— It follows from the 
propositions above laid down that if a merchant or shop- 
keeper supplies to an infant goods which are not necessaries, 
or if a money*lender lends him money, the merchant, the 
shopkeeper, or the money-l^der, has no remedy against 
the infant The infant may keep the goods or the money 
and may pay what is due if he likes, but he is not bound 
to do so Even if at the time of making the contract he 
fraudulently represent himself to be of full age, the contract 
is void The courts will not, however, allow any person, 
even an infant, to take advantage of a fraud And though 
they must bow to the rule that the contract is void, they 
will, on the ground of the fraudulent misrepresentation, 
compel the infant to restore the goods or the proceeds 
thereof if still m his hands 

§ 72. OontraetB of InfaiitB for HfecesBaneB.— It is 
an old rule that an infant may enter into a binding contract 
for the supply of "necessanes” for his own use “The 
word * necessaries,*” said Baron Parke, “is not confined in 
Its stnet sense to such articles as were necessary to the 
support of life, but extended to articles fit to maintain the 
particular person m the state, degree, and condition of life 
in which he is ’* Food and clothing are examples ol 
necessaries, but it would be impossible to give a complete 
list, inasmuch as what would be regarded as necessaries 
at one tune or to one person, would be held not to be 
necessaries at another time, or to another person Luxuries 
and ornaments, such as agars and jeweller}', are not 
regarded as necessaries except under very special circum- 
stances It IS for the judge before whom the case is tried 
to say whether the articles can reasonably be considered as 
necessaries at all, but if he thinks they the juiy will be 
asked to say whether the particular things supplied are^ in 
me particular case, necessaries A few examples taken 
from deaded cases wiU illustrate the above pnnaples 
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Livery tor a servant, a horse, and a regimental uniform 
were regarded as necessaries where they were specially 
suitable to the position in life of the infant On the other 
hand, a pair of jewelled solitaires that cost 25 were held 
not to be necessaries for a young man of large fortune. A 
watch may be a necessary, but its pnce must bear some 
relation to the circumstances of the purchaser 

§ 73. Contracts of Apprentice^p and Service — 
An infant may bind himself by articles of apprenticeship, 
and may enter into a contract of service, and if the contract 
is as a w*hole reasonable and benefiaal for him it will be 
enforced against him In some trades there is a statutory 
limit of age bdow which an apprentice cannot bind himself 
apprentice 

§ 74. Contracts binding unless Repudiated — If an 
infant takes shares in a company on which there is a liabilit> 
to pay calls, or enters into articles of partnership, or takes a 
lease, he is bound unless he i^udiates within a reasonable 
time of his coming of age 

§75. Voidable Contracts of Infants.— Formerly an 
iniimt was allowed, on coming of age, to ratify any contract 
that he had entered into dunng infancy, but in 1874 this 
power was taken away by the Infants Relief Act, which 
enacted that no action can be brought against a person upon 
any promise made after he attains his , majority, to pay any 
debt contracted dunng miancy, or upon any ratification 
made after full age of any promise or contract made dunng 
infancy And now all contracts of an infant except those 
hitherto mentioned are voidable by hun at any time That 
is to say, he can enforce them, but may refuse to bs bound 
by them, even though after coming of age he has ratified 
them. 


Marriild Women 

§ 76 Old Rule — ^The old common law regarded a 
husband and wife as one person, and disqualified the wife 
from entenng into contracts binding on her personally The 
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custom of the City of London, however, permitted a married 
woman to trade, and for that purpose to make valid 
contracts, and to sue and be sued m the City courts , and 
by persona] service a woman might acquire contractual 
rights, but in diat case the husband had to be a paity to 
any action brought by or against her 

§ 77. Separate Property. — ^At common law the personal 
property of a wife belonged to the husband, and he acquired 
by mamage important interests in her real propeity In 
short, subject to certain limitations, the property of the wife 
belonged to the husband In course of time the doctrine 
came to be established that a mamed woman might by 
means of a trustee hold property for her own use independ- 
ently of the husband To such property the term “ separate 
estate” was applied Not only was she allowed to hold 
such property, but she was allowed to enter into contracts 
regarding it Such contracts were regarded as not binding 
her personally, but as only binding the separate estate In 
other words, if she were sued on a contract and judgment 
was recovered, she could not be committed to prison for 
refusing to pay The doctnne of separate estate has been 
greatly extended by Acts of Parliament, but the pnnciple 
still remains that the contracts of a mamed woman bind 
her separate property only The Mamed Women’s Property 
Act 1882 enables a mamed woman to acquire^ bold, and 
dispose of property as if she were a single woman without 
the intervention of a trustee, and further enacts that "A 
mamed woman shall be capable of entenng into and 
rendering herself liable in respect of and to the extent of 
her separate property on any contract,” and of suing and 
being sued, as if she were a single woman 

There is a method by which a mamed woman may be 
prevented from binding her separate estate, viz by using in 
the instrument granting her the property words restncting 
her from alienation In such a case she has no power to 
bind her estate by contract This disability lasts during 
mamage, and if the mamage is dissolved or she becomes 
a widow the power to contract revives 

§ 78 Contracts binding Separate Property. — It is not 
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essential to the validity of the contract that at the time it is 
made the mamed woman should have separate property 
A contract made by a mamed noman is deemed to be 
entered into by her with respect to her separate property, 
whether m fact she has any or no^ and binds all separate 
property which she has at the time, or afterwards becomes 
possessed of, or entitled to 

§ 79 Enforcing Judgment against a llanied Woman 
— ^A judgment against a mamed a oman can only be enforced 
against her separate property She cannot be impnsoned 
for refusing to satisfy a judgment although she have the 
means to do so, and unless she is carrying on a trade she 
cannot be made a bankrupt 

§ 80 As Agent for Husband. — ^A mamed Avoman may 
be the agent of her husband to bind him by contracts made 
by her on his behalf The burden of proving that the 
wife has authority rests with the party seeking to enforce 
the wife’s contract against the husband But when a mamed 
woman resides with her husband there is a presumption 
that she has his authority to bind him by contracts for the 
supply of necessaries for the household This presumption 
may be negatived by shoiving that in &ct he has forbidden 
her to pledge his credit 

Moreover, a wife nho is separated from her husband with- 
out her fault has authority implied by law to pledge his 
credit for necessanes, if he fails to support her in a manner 
suitable to his station The husband cannot depnve the 
ivife of this authonty If, howe\er, the wife voluntanI> 
leaves the* husband’s house and lives apart, she loses all 
right to pledge his credit, and those supplying her with 
goods do so at their own nsk 

Corporations and Companies 

§ 81. Definition — A. corporation is an artifiaal person 
created by law having a perpetual succession and a dis- 
tinctive name Not being a natural person, it can only 
contract through an agent, and such agent must ha\e the 
requisite authonty to enter into the contiact 
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§82. Powers of Oontractmg — ^The powers of a cor- 
poration to enter into contracts maybe expressly defined or 
limited m the instrument of incorporation Where this is 
not tho case regard must be had to its constitution and the 
purposes for which it is aeated to asceitam what are the 
limits of its power to enter mto contracts In the case oi 
limited companies, the powers of contracting are defined in 
the memorandum of association” A contract which is 
beyond the poweis of a corporation is ultra vtres and is 
void 

§ 83 Fonn of Contractmg — ^As a general rule^ a cor- 
poration can bind itself by contract only by a deed, te by 
a wnting under its common seal To this there are many 
exceptions Where the matter is of slight importance or of 
daily occurrence the seal is not necessary Hence the 
agent of a corporation may engage clerks, and the guardians 
of a poor law union may order ordinary provisions for a 
workhouse, by word of mouth. Trading corporations may 
enter mto contracts in the usual course of business without 
the coiporate seal (§ 94 ) 


Litnatics 

§ 84 Oontracts for Kecessanes — ^Every person is pre 
sumed to be of sound mind until the contrary appears It 
may, however, occur that one of the parties to a contract is 
of unsound mind, and the question anses what efiTect has 
this on the contract or on the capacity to contract Of 
unsound mind” means mcapable of understanding the 
effect of the contract 

If necessanes are supphed to a lunatic he is bound to 
pay a reasonable price for diem The debt is chargeable 
against the lunatic’s estate By necessanes is meant articles 
necessary to the estate and condition of the lunatic 

§85 Oonixacts dttrmg Lucid Intervals. — A lunatic 
differs from an idiot m that he may at times have luad 
intervals, t,e be perfectly sane During such intervals he 
can enter into a contract But so long as the insanity lasts 
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the lunatic is regarded as moipable of understanding the 
nature and consequences of any legal act 

§ 86 Contract with Notice of Insanity. — A contract 
made by a person m such a condition is voidable at his 
option if the other party knew, or had reasonable grounds 
for believing, that he was of unsound mind, but not other- 
wise “Voidable at his option*^ means that when the 
lunatic recovers his sanity he may dect either to avoid or 
to affirm the contract 

§ 87 Contracts without Notice of Insanity — Where 
a person contracts with another without any notice of 
insanity, the contract is valid Hence where a person of 
unsound mind bought annuities from an insurance company, 
and the company had no knowledge of the insanity, it was 
held after the death of the lunatic that the purchase ought 
not to be set aside 

§ 88 Effect of Insanity subsequent to a Contract ~ 
The fact that one of the parties to a contract becomes 
insane subsequently to the making of the contract, does not 
usually affect its validity But the insanity of the principal 
revokes the authonty of an agent, and insanity of an ap 
prentice or servant probably terminates his engagement 
Insanity of a partner does not of itself put an end to a 
partnership, but may be a ground for dissolution of partner- 
ship by the Court 

§ 89 Dnmkeimess — A person a ho by reason of 
drunkenness has placed himself in a condition analogous to 
insanity, is regarded, as far as the capaaty to contract is 
concerned, as of unsound mind The same rules apply as 
m the case of lunacy If therefore a person enters into a 
contract with another, knowing him to be so drunk as not 
to understand what he is doing, such contract is voidable 
by the party of whom advantage has been taken 



CHAPTER III 

THE FORAf OF AND CONSIDERATION FOR CONTRACTS 

§ 90. Glasses of CoRtaracts. — An agreement^ m ordei 
to be enforceable as a contract^ must be entered into under 
seal, or be supported by valuable consideration Hence 
there are two kinds of contracts in English law (i) con- 
tracts under seal, and ( 2 ) simple contracts ^ Certain con- 
tracts belonging to the last-mentioned class require, m 
addition to a consideration, that they should be embodied 
in a certain form, eg- m wntmg Simple contracts may 
therefore be divided into two sub-classes (i) diose requir- 
ing, ( 2 ) those not requinng a special form. 


Contracts under Seal 

§ 91. How entered into. — ^A contiact under seal is 
entered into by the delivery of a written or printed docu- 
ment bearing the seal of the person making delivery The 
document may be wiitten or printed, with pen and ink or 

^ There is another kind of obligauon which is technically a contract 
in English law, namely, a debt or contract of record, of which the most 
familiar example is a judgment debt, sea judgment for a of 
monqrrecove^ in a Court of Record Though tedinically%ese 
debts are "contracts of record "they are not contracts within the 
definition of contracts above given, as they are not agreements, 
and they have little in common with the contracts dealt with in Ibis 
work 
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pencili upon paper or parchment If both pailies are to 
be bound, the document should bear both their seals It 
follows that a contract under seal requires dirce requisites 
(i) wnting or pnntmg, (2) sealing, and (3) delivery Sign- 
ing may be added as a fourth requisite, though there is 
good reason for saying that, except in certain speaal 
contracts, it is not absolutely essentid The document is 
called a deed 

§92. Sealing and Signing —The deed must bear the 
seal or seals of the party or pmties to be bound The use 
of sealing wax and of a seal to make an impression on the 
wax IS unnecessary, a wafer or an unpression made by 
an instrument is sufficient The signatures of the parties 
ought always to be added to a deed, but by law they are 
only absolutely essential in c^tain cases 

§ 93* Delivery —The “delivery” of the deed makes the 
deed take effect as regards the party making the delivery 
The actual handing over of the deed is the simplest form 
of delivery, but the use of any words indicating that the 
person wishes the deed to become operatne mil amount 
to delivery 

Usually the seals are affixed beforehand, and the party * 
executes the deed by placmg his finger on the seal, saying, 
“I deliver diis as my act and deed” This amounts to 
both sealmg and delivery The importance of delivery lies 
in the fact that the moment it takes place the deed takes 
effect 

The delivery may be made conditionally, and then the 
deed does not take effect until the condition is performed 
Until such performance the deed is called an escrow 
If any of the matenal parts of a deed are omitted and 
delivery is made, the deed is void and the omissions cannot 
be subsequently supplied The document when completed 
should be re-executed The omission of an immaterial 
parlS such as the date, will not invalidate a deed 

Shares in limited companies are usually transferable by 
deed. Sometimes the de^ of transfer is executed without 
the name of the purchaser being inserted. Such a transfer 
does not pass a legal title to die shares, though .t may gi\e 
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a nght to have the shares duly tiansferred The practice 
of the Stock Exchange in allowing the purchasing broker 
to fill m the name of the buyer, is not recognised by the 
courts 

§ 94. Oontracts that must he made under Seal — 
In ordinary commeicial transactions, such as the selling 
and buying of goods, it is not necessary to use a deed 
But contracts enteied mto by corporations roust sometimes 
be under the seal of the company 

A corporation such as a municipal corporation or a joint 
stock company is an “ artifiaal person ” The corpoiation 
itself must be distinguished from the persons composing it 
Every coiporation has its own special seal, and the presence 
on a document of an impression made by such seal is 
evidence that the corporation was a paity to the document 
The affixing of the seal makes the document perfect, and 
delivery is not required, as in the case of deeds made 
between individuals 

§ 95. Trading OoiporationB. — In the case of a trading 
corporation it would be very inconvenient to carry out the 
rule in every case, and it has been established that a 
trading corporation may by its agents and servants enter 
into simple contracts relating to the objects and proposes 
for which the corporation was founded. Hence where a 
gas company orders gas meters, or an iron company iron 
rails, or a shipping company ship provisions, the contract is 
good though not made under seal To requiie a seal would 
tend to prevent the company from carrying out the objects 
for which It was founded For similar reasons a trading 
company may draw and accept bills of exchange 

It musl^ however, be remembered that if the contract 
does not relate to the purposes for whidi the company was 
incorporated, it will not be binding on the company unless 
the compan/s seal is attached For instance, where a 
company of copper miners gave an order for iron, it was 
held that this order was so ffir away from the business of 
the company that it ought to have been under seal 

In tlie case of companies incorporated under the 
Companies Acts and some other Acts of Parliament the 
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legislature has gone further and enacted that the seal of 
the company is only required for contracts whidi \sould 
have to be under seal if made by indniduals In all 
other cases contracts entered into by them through their 
agents, by word of mouth or m wnting, are binding with- 
out the company’s seal This rule applies to most trading 
companies 

§ 96. Non-Tiading Goiporations —In the case of non- 
trading corporations, such as municipal corporations, the rule 
requinng all contracts to be under seal is relaxed as regards 
contracts relating to matters of tnfling or of daily occur- 
rence, such as the hiring of a servant, or the oidenng of 
necessaries for a workhouse, as well as regards contracts of 
urgent necessity such as those relating to repairs, necessi- 
tated by the seventy of the ueather or other emergency 

But it is desirable in all contracts of any importance to 
obtain the seal of the corporation, unless the legislature has 
expressly exempted such contracts from the necessity of 
sealing 

§ 97. Assignzaents — Assignments of property must 
not be confused with contracts to assign The assignment 
IS made in puisuance of a contract, and actually passes, or 
is a step in passing, the property assigned. Thus a contract 
to sell shares is one Aing a transfer of the shares is 
executed in performance of the contract In the case of 
many companies a transfer of shares must be by deed, but 
the contract need not be So too a lease of land for more 
than three years must be by deed, though an agreement to 
execute a lease need not be. 


Simple Contracts 

§ 98. A Gonsideiation necessary — It is a principle of 
English la\i that if an agreement is not under seal, it mus^ 
in order to be enforceable, be supported by some considera- 
tion As mercantile contracts are seldom made under seal, 
It may be laid down as a general rule that mercantile agree- 
ments, m order to be binding, must be supported by a con- 


48 


COMMERCIAL LAW 


PART II 


sideration Special statutes require m addition certain 
contracts to be in wilting, so that a distinction may be 
drawn between (i) contracts that require both wntmg and 
consideration, and (2) contiacts that require a consideration 
only 

I 99 Contracts required to be m Wntmg. — The 
following are the chief examples of contracts relating to 
mercantile transactions that are required to be in writing — 

1 Bills of exchange, acceptances, and promissory notes 

2 Contracts of marine insurance 

3, The acknowledgment of a debt otherwise barred by 
the Statute of Limitations A creditor cannot recover 
a simple debt after six years have elapsed, unless 
the debtor before die expiration of such six years 
makes a payment on account or gives an acknow- 
ledgment that he owes the money Such acknow- 
ledgment must be in writing and be signed by the 
debtor or his agent 

4 Any promise made by one person (A) to another 

person (B } to answer for the debf^ default, or mis- 
carnage of a third person (C ). For instance, where 
A promises B that if be (B.) will supply goods to 
C , he (A ) will be answerable for the price of the 
goods if C does not pay, B should not supply the 
goods unless the promise is reduced to writing It 
will be observed that it is assumed that the third 
person (C ) obtains the goods on credit, he is there- 
fore pnmanly liable to pay A undertakes to be 
hable m case C does not fulfil his promise. In all 
such cases the rule applies, and the promise should 
be given in writing, and be signed by the promiser 
or ms agent authorised for that purpose If no 
wntmg be given, and C fails to pay for the goods, 
no action can be brought against A 

5 Any agreement not to be performed within the space 

of one year from the making thereof. 

Ihis rule is applied only to agreements that clearly show 
by their tenor that ^e parties contemplated that the contract 
I should not be completely performed within the space of one 


CHAP m 


CONTRACTS 


49 


year from the making of the contract For instance, a 
contract of partnership for ten years, a sale of goods where 
the goods are not to be delivered or paid for until after the 
expiration of twelve months, a contract of service for three 
years — sudi contracts mdicate the intention of the parties 
to postpone performance for one >ear 

But if the contract is so fiamed that no such intention 
is mdicated, and it is one that may be performed withm 
the year, or if it appears that it is intended that it shall be 
performed within the year by one of the parties, then it is 
not withm the rule * for mstance, a contract to deliver goods 
within SIX months, and to receive payment uithm eighteen 
months, or a contract to pay money upon the happening of 
some event which may happen at any time 

6 Contracts for the sale of goods of j^JO m value 
or over, where there is not an acceptance and 
actual receipt of part of the goods or something 
given in eainest to bind the contract or in part 
payment 

Inasmuch as wholesale transactions are usually for goods 
of a greater value than j£io, and are entered into without 
an immediate tender of the goods or the pnc^ this class 
of contracts embraces the greater number of wholesale 
purchases and sales The aboie rule is based on the 4th 
section of the Sale of Goods Act It is fully discussed 
in ;tbe chapter dealing with the sale of goods (Part III 
ch 1) 

§ 100 Oral Gontnicts — ^We now pass to those contracts 
that need not be expressed in any particular form, that is to 
say, contracts that may be entered into by word of mouth. 
The class is a very important one It includes all sales 
where the value of the article sold does not amount co ;£ro, 
and as many single retail transactions relate to goods under 
value, it will be understood that an enormous number of 
these contracts are entered mto during the course of the 
year 

As a matter of fact, oral contracts for the sale and pur- 
chase of goods of a greater value than j£io are daily entered 
into Though such contracts are in many cases not en- 

E 
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forceable, the force of comm^ial opinion ensures their due 
observance If it became known on any exchange that a 
particular merchant was in the habit, when convenient^ of 
disregarding his contracts on the ground that they ought to 
have been put in wnting, no one would' enter into business 
relations with him 

Reference has already been made to the fact that a 
contract in wnting (as distinguished from a contract under 
seal) requires what in law is called a consideration The 
same pnnciple applies to oral contracts. We may therefore 
lay down the following rule — Every contract, whether 
wntten or oral, not being made under seal, requires a 
consideration 

§ 101 What IS a Consideration? — ^Thesimplestexample 
of a consideration is money A buys goods from B. at a 
pnee of £ 2,0 The ;^20 is the consideration promised by 
A to B for the goods But the goods themselves may be 
regarded as the “consideiation” given to A by B in 
exchange for the money 

But a consideration need not necessarily be money or 
goods , it may be some service or task Foi instance, if 
a earner undertakes to cany your luggage for a certain 
sum, the carrying of the luggage is a sufficient consideration 
to give rise to a valid contract. 

The consideration may also be an omission to do that 
which a person is entitled to do For instance, A may be 
entitled to sue B for a debt, A may agree not to sue for a 
time provided an extra £s be paid down ; here the con- 
sideration given by B is the consideration given by A. 
the giving of time for payment 

Consideration thei^ore may be some advantage con- 
ferred on the person receiving it, or some disadvantage 
incurred by the person giving it 

A consideration then is a pro quo, and it is the 
legal term used to denote the "something|’ that every 
person must give in older to obtain “something” m 
retuni 

§ 102 Executed, Executory, and Past Considerabons 
— When a consideration is the doing of an act, and the act 
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IS done at the time the contract is entered into, the con- 
sideration IS said to be “ executed ” , but if the act be not 
done at the time of entenng into the contract, the considera- 
tion is said to be *'executoiy” A *'past” consideration is 
one executed and past before the contract is made We 
shall see later on ^at an "executed” or an "executory” 
consideration is, but a "past” consideration is not, sufficient 
to support a simple contract 

§ 103. Buies relatmg to Gonsideration — (a) The 
amount of the consideration given is immatenal so long as 
It 15 of some value 

The law leaves the parties to make their oivn bargain 
It insists that there shsdl be some pnce, but leaves the pnce 
to be fixed by agreement If therefore a merdiant in want 
of money sells hib goods at a very low price, he cannot 
afterward upset the sale on account of the small pnce he 
received. Gross inadequacy of consideration is some 
evidence of fraud, and the courts will set aside a fraudulent 
transaction But mere inadequacy of consideration is not 
of Itself any ground for avoiding a contract § (122) 

{b) A promise to do that which a man is bound to do 
will not amount to a consideration 

A promise by A to B to do that which he (A) is already 
legally bound to do is of no advantage to B , because B 
knows that the act must be performed m any case It will 
not therefore be considerabon for something promised on 
the part of B The asking of time for payment of a 
debt IS a good example of this type of case A creditor is 
pressing a debtor for payment, and is threatening legal 
proceedings The debtor asks for a fortmght^s delay, and 
the creditor giants it^^but before the fortnight expires he 
issues a wnt The debtor cannot legally complain If he 
sets up as a defence the promise by the creditor to give 
further time, the answer will be that as the debtor was 
legally bound to pay at once, he gave nothing in return for 
the promise to wait, and therefore the promise of the 
creditor ivas not binding On the other hand, if the debtor 
had given something for the extra time, then there would 
ha\e been a valid contract 
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(c) The consideiation must not be so vague that it 
would be impossible for a court to enforce it. 

(d) The consideration must be lawful 

The promise to do an unlawful act will not be a good 
consideration And if any part of the consideration is 
illegal, It generally renders the whole transaction illegal 

(§75). 

(tf) The consideration must not be a past benefit 

This rule may be best eiqplamed by an illustration. A 
purchased a horse from B At a subsequent time A. 
inquired if the horse was sound, and B thereupon gave A 
a warranty of soundness In other word^ B entered into 
a contract with A. to the effect that he warranted the 
soundness of the horse Sudi a warranty was not binding, 
inasmuch as A gave B nothing — ^no consideration for it 
Had the warranty been given at the time of die sale it 
would have been binding as part of the transaction. 

§104 Waiver of Exemption from Liability — ^A debtor, 
as we have seen, is not bound to pay a debt after six years 
have expired The debtor nmy, however, waive his right, 
and if be promises to pay the debt even after the six years 
have expired, he will be bound by his pioniise In this 
case It is said that the consid^tion for the promise is the 
pre-existing debt 

§105. Proof of Oonsideration — The plamtifif who is 
trying to enforce a simple contract must show that he gave 
some consideration to the defendant m respect of the 
defendant’s promise The holder of a bill of exchange is 
not bound by this role If he is suing another party on 
the bill, the burden of showing that no consideration was 
given lies on'^the defendant 


CHAPTER IV 

THE LEGALITY OF THE AGREEMENT 

§106. latrodnctory. — ^Wehave seen that an agreement, 
to be enforced as a contract, must not be unlawful The 
question then anses, 'y^at agreements are unlawful ? In 
answering this question no attempt will be made to enumer- 
ate all the vanous lands of unlawful agreements, as it will 
be suiSaent for the purposes of this work if attention be 
directed to the leadmg unlawful agreements relating to 
trade 

§107* ‘Whore the Object is ‘GTulawM —An agreement 
for an unlawful purpose is void An unlawful purpose is 
one that is prohibited by law It is unlawful, for instance, 
to sell goods to be shipped m a prohibited trade, or to sell 
beer to be retailed wi^out a license In all such cases 
the seller, if not voluntanly paid for the goods, cannot 
recover the pnce Upon the same principle money lent 
for an illegal purpose cannot be recovered 

Moreover, an agreement is unlawful and cannot be 
enforced if it is in violation of some important moral rule 
or contrary to public policy So an agreement to hire a 
brougham for the purpose of carrying on the calling of a 
prostitute or an agreement not to marry or not to prosecute 
a cnminal is unlawful and cannot be enforced 

§ 108 Where an Insnrer has no Interest m the Policy 
— A contract of insurance is illegal when the person msured 
has no interest in the subject matter of the insurance. The 
object of this rule is to prevent insurances being entered 
mto by way of wager. 
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The same principle is applied to life and fire insurance 
A man may insure his own life, but he cannot insure the 
life of another unless he has an “interest” in such life at 
the time of efiectmg the msurance , and only a person who 
has an interest in property can insure it against loss by fire 
(§ 176) 

§ 109. Where Goods are sold on Sunday. — By a statute 
passed m the reign of King Charles II , tradesmen are 
prohibited under a penalty from exercising their callings on 
Sundays An action cannot be brought upon an agreement 
made in violation of the statute, and hence where a horse* 
dealer bought a horse with a warranty on Sunday, he could 
not sue for breach of warranty (§ 158) In order that the 
statute may apply, the agreement must be one made in the 
course of the ordinary business of the tradesman If, how* 
ever, goods be sold on Sunday, and both parties carry out 
the agreement, the pioperty in the goods passes to the 
buyer 

§ 110. Where Goods are sold by Improper Weights or 
Measures. — By the Weights and Measures Acts, in all 
agreements for work or for the sale of goods by weight 
or measure, the weights and measures of the imperial 
standard, or those of the metnc system, must be used, 
otherwise they are not enforceable 

§ 111 Where certam Goods are not sold in accord- 
ance imth Law — Dead game killed m this country can 
be sold only during a certain time of the year by licensed 
dealers 

Intoxicating liquors can be sold only in licensed premises 
The retailer of spiiituous liquors is prohibited from taking 
any pledge for the payment of the price, and as a rule the 
retailer of all kinds of intoxicants is unable to sue for the 
pnee 

Coal must be sold by the weight, and a weight ticket 
be delivered to the buyer with any quantity over two 
hundredweight, otherwise a penalty is incurred, and die 
seller cannot recover the pice Bread, except fancy 
bread, must also be sold by weight if the puichaser so 
dcsiie 
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§ 112 Wliere the Agreement is in restraint of Trade 
— ^As a general pnnciple a trader is entitled to carry on a 
lawful business at his own discretion and in his own ^vay, 
and any agreement to the contrary is void Hence where 
a number of manufacturers agreed to regulate the wages 
and hours of work of their mnployee^ and to manage their 
establishments in accordance with the views of the majonty, 
It was held that this agreement, being in restraint of trade 
in so far as it deprived each one from controlling his own 
business, was not enforceable. 

It is, however, not unlawful for a number of trades to 
agree to share the trade betw^ them m such a way as to 
prevent competition, at least so long as there are no un- 
reasonable restraints placed upon the parties 

The law permits agreements to be entered into that 
appear to be m a partial restraint of trade, on the ground 
that ultimately trade will be benefited The diief agree- 
ments of this kind relate to the sale of a business 

Ailer the sale of the goodwill of a business the seller, in 
the absence of any contract to the contrary, is free to carry 
on a similar trad^ and to solicit his former customers in 
the usual way of business In order to prevent the seller 
taking tins course, it is usual to insert in the document by 
which the sale is effected a stipulation or contract restrain- 
ing the seller from trading within such limits as regards 
place and time as are reasonably necessary for the protection 
of the business the bu}'er has acquired 

A restraint unlimited as regards space is generally, though 
not necessanly, unreasonable For example, a covenant by 
a brevier not to cany on the business of a brewer anywhere 
else was held unreasonable On the other hand, covenants 
by a milkman not to set up m business withm five miles for 
two years, and of a butcher not to carry on the same trade 
within five miles, were held reasonable The nature of 
the trade is an important element in determming what is 
reasonable 

A restraint reasonably limited as to space may, m some 
cases, be unlimited as to time, inasmud as this may be 
necessary to secure him the full enjoyment of that whi^ he 
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has bought Hence the seller may agree not to carry on 
a similar business in a certain district dunng his life 

And an agreement not to soliat or do business with 
persons who are customers of the seller at the time when 
the business is sold is generally reasonable 

Similar principles are applied to agreements by which a 
retinng partner binds himself not to compete with the firm, 
or by which a servant or agent undertakes not to compete 
with his employer after the penod of employment has 
ended 

§ 113. Where the Agreement is a Frand on Creditors 
— All agreements made for the purpose of defrauding third 
parties are void If therefore a debtor who is insolvent 
enters into an arrangement with his creditors that they will 
accept part payment of all debts due in full discharge of 
such debts, he is not allowed to favour one creditor at the 
expense of the others A creditor who stipulates with the 
debtor for a preference m favour of himself cannot enforce 
Budi agreement 

Any agreement on the part of the creditors of a 
bankrupt, or of the bankrupt himself, tending to interfere 
with the just application of the bankruptcy law is illegal 
and void An agieement by a creditor not to oppose the 
bankrupt’s discharge, or an agreement mterfenng with the 
equal distribution of the assets, is void So too is an 
agreement buying the vote of a creditor in the interests of 
the bankrupt ' 

§ 114. Trading with the Enemy — ^Whilst this country 
is at war it is illegal to trade with persons residing or 
carrying on business in the country of the enemy, as to do 
so tends to defeat our policy of destroying the enemy’s 
commerce Hence contracts entered into for this purpose 
during the war are illegal and cannot be enforced Con- 
tracts entered into before the war began are dissolved or* 
suspended dunng the continuance of the ivar. 


CHAPTER V 

POSSIBIUTY OF PERFORMANCE 

g 115. Possibility at Time of Contracting — An 
agreement, m order to be enforceable at lanr, must be 
possible of performance As ne are at present concerned 
with the formation of contracts, the possibility of perform- 
ance to be considered is that which exists at the time the 
agreement is made If such possibility exist then there is 
pnfttd facte a good contract 

At a subsequent time eients may occur that render it 
impossible for one or other of the parties to fulfil the 
obhgaton undertaken, and the effect of such events on the 
legal position of the parties requires to be evamined. 

§ 116 Eindfl of Impossibilit^.-'Three kinds of im- 
possibihty may be speafied. — 

I. Physical impossibility, that is to say, impossibihty 
inherent in the nature of the act promised, as, for 
instance^ where a man agrees nith another to jump 
over the moon 

2 Legal impossibility that is to say, where the act 

promised is impossible in law 

3 Actual impossibility that is to say, where the act 

promised becomes impossible owing to circum- 
stances 

§ 117 Absolute Impossibility —If an agreement is 
impossible in itself, it is void, as the parties to it cannot be 
supposed to have entered into an absurd agreement The 
question of what is or is not impossible in itself depends 
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largely on the progress of knowledge What is apparently 
impossible at one time^ becomes possible at a later stage of 
the earth’s history. For mstancei a contract to make a 
machine to fly across the ocean was suggested m earlier 
editions of this work as an example of an impossible 
contract Now it can no longer be said to be physically 
impossible to make such a machine 

§ 118 Legal Impossibility. — Where the performance 
of an agreement is legally impossible there is no valid con- 
tract Every person is supposed to know the law, and the 
parties to the agreement are taken to have been aware 
that in law it could not be (mmed out For instance, if A 
professes to discharge B horn a debt due to C without 
having any authority from C to do so, the disdiarge is 
void, as a valid discharge for a debt can be g^ven only by 
the debtor or his agent 

§ 119 Actual Impossibility.— Where the act to be 
done is not impossible in itself, and is not impossible in 
law, It may become impossible m fact, owing to particular 
arcumstances occurring subsequently As a general rule 
the agreement is valid and the party who has undertaken 
the performance is liable, A fewje\amples will illustrate 
the pnnaple Where a ship was to be loaded with us ual 
despatch, and the loading was delayed by the occurrence 
of a frost, the party loading was held liable for the delay 
Where a builder undertook to erect a building within a 
certain time in accordance with plans to be furnished, and 
It turned out that the plans were such that the buildings 
could not be erected within the time prescribed, the builder 
was held liable In both these cases the parties might 
have piotected themselves by the insertion of proper stipula- 
tions in the agreement Unexpected difficulties therefore 
do not serve as an excuse for non-performauce of the terms 
of an agreement 

There are ceitain exceptions to the principle, but they 
will be referred to under the head of Performance and Dis- 
charge of Agreements ^ 140), 



CHAPTER VI 


EFFECTS OF MISTAKE, MISREPRESENTATION, OR FRAUD 

§ 120 . Reality of Oonseut. — contract which on the 
face of It IS for a legal and possible object, possesses the 
proper fonn or consideration, and is made between parties 
capable of contracting, may, however, have no legal effect 
or a limited legal effect if it appear that there was no real 
agreement This may happen m three ways (i) where 
there was a ** mistake,” the parties meaning different things , 
(2} where there was innocent ” misrepresentation” by one 
of the parties that induced the other to contract , and (3) 
where there was << fraud,” te an intentional misrepre- 
sentation 

^ 121 . Mistake. — ^As a general rule one party to a 
contract is not allowed to avoid it by alleging that he made 
a ” mistake ” The word ” mistake ” may, however, be used 
in vanous senses It may mean a mistake as to expecta- 
tions A buys goods thmking the market is going to nse, 
when in fact it falls It may mean a mistake as to the 
utihty of the article for a particular purpose, as, for instance, 
where a person buys a stove which he finds too small for 
heating purposes Or it may mean mistake in wording the 
offer or the acceptance, eg where A orders 100 tons vhen 
he only meant 10 tons Other uses of the word might 
easily be given We are, however, concerned vnth a 
technical use of the term to denote certain circumstances 
that are recognised by the courts as indicating a ^vant of 
diat real consent that is essential to every contract These 
circumstances may be divided mto five classes — 
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1. Where the contract rdates to a thing bdieved by 

both parties to exist when it has ceased to exist 

2. Where one party contracts with another person 

believmg him to be a thud party. 

3 Where one party, not being negligent, is mistaken as 

to the real nature of the contract 

4 Where there is a mutual mistake as to the identity 

of the thing sold 

5 Where one party Is mistaken as to the nature of die 

promise given, and sudi mistake is known to the 

other party 

§ 122. (i) Mistake as to the Existence of the Snlgect 
Matter. — 'V^en a cargo at sea is sold, the parties, not 
knowing whether it is afloat or not, contract on the supposi* 
tion that the cargo is afloat If it eventually turns out that 
the vessel and cargo had been wredced and lost at the 
moment the contract was made, the contract is not binding, 
and the loss falls on the seller and not upon the buyer 
So too where a cargo of aim supposed to be on a voyage 
to England was sold, when in fact it had become so heated 
that It had already been sold at Tunis, the court held the 
contract void on the ground that it implied that the com 
was in existence as such, and that it was capable of delivery 

It would probably be more correct to dassify all these 
cases under Allure of an implied condition that the 
sold 18 in existence and belongs to the vendor. 

It IS important to remember that such an implied con- 
dition IS only imported into contracts of a certain type^ 1 1 
when the parties are to be taken as contemplating an 
existing thing belongmg to the vendor. There is no rule 
of law to prohibit A from selling to B, that which does not 
belong to A. Stock Exchange dealings take place daily in 
stocks and shares that do not belong to the vendor, and 
such dealings are valid Non-existmg property may be 
bought and sold if there is a possibility of its coming into 
existence, and the parties are aware of its non-existcnce 
For example, A may sell B. a crop to be mised on a 
certain field 

§ 123 . (2) Mistailn as to Party.— When A. enters mto 
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an agreement Mith B thinkmg B is C , there ts no real con* 
tract There is none between A and C, for C never 
agreed} and there is none between A and B , for A never 
agreed to contract with B Mistakes ol this sort, apart 
from fraud, are not common A was accustomed to buy 
goods from B an order for goods from A directed to B 
came into C.*s hands, who had bought B.’s business C 
executed the order without informing A of the change m 
the proprietorship of die busmess It was held that A 
was not obliged to pay for the goods, as there was no con- 
tract between A and C 

If A. by imitating the signature of B obtains goods from 
C , the property m the goods wiU not pass to A., as there is 
no real contract of sale between A and C. In this case C 
thinks he is contracting with B 

§ 124. ( 3 ) Mistake as to the ITatnre of the Contract — 
If a blind man or a man who cannot read has a wntten 
contract falsely read out to him, so that the contract as read 
is entirely different from the contract as wntten, and he 
afterwards signs the contract^ it is not binding on him 
Under sudi arcumstances ** the mind of die signer did not 
accompany the signature ” Hence where a very old man 
signed a bill of exchange (§ 252), being told that it was a 
guarantee ^ 202), and the bill was midorsed over to a party 
who sued him upon 1^ it was held that the amount could 
not be recovered against him And where an illiterate man 
necuted a deed releasing *'all claims,” which was repre- 
sented to him as a deed releasmg ''arrears of rent "only, 
It was held that the deed was void 

In order that die contract may be avoided m these cases. 
It is necessary that there should be an absence of negligence 
He who signs a wntten document without informing himself 
of the contents when he is able so to do, is negligent, and 
will be bound by his .document 
§ 125. ( 4 ) Misf^ako as to the Identity of the Thing 
sol^ — If A. intends to sell one dung, and B to buy another, 
there is an absence of that common intent that is the essence 
of every agreement Cases occur where different things 
are described by the same name, and it is quite possible 
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for the parties to agree upon a contract thinking they mean 
the same subject matter when in fact they do not A 
purchased from B a cargo of cotton “ to airive ex * Peeiless ’ 
fiom Bombay ” it so happened that there were two ships 
sailin g from Bombay named * Peerless,* and A meant one 
vessel and B. the other. It was held that there was no 
contract 

§ 126. (5 ) Mistake of One Fartybnown to the Other. — 
In contracts of sale the law leaves the buyer to use his own 
judgment^ and if he makes any mistake as to the quality of 
the thing sold, the loss falls upon himself ^157) To this 
rule there are, as we shall see (§ 156), certain exceptions , 
for example, where the vendor warrants the quality of the 
thing sold The general rule is that the passive acquiescence 
of the seller in the self deception of the buyer does not 
entitle the latter to avoid the contract If therefore A 
buys from B a length of cloth believing it to be of belter 
quality than it leally is, A , although he knows B is labour^ 
mg under a mistake, is not bound to inform him, and the 
contract is good But it is quite another matter if the 
seller has done anything to mduce the buyer’s mistake. In 
that case the seller is bound to correct the mistake, and his 
not doing so amounts to misrepresentation which avoids 
the contract And of course the buyer may protect himself 
by asking the seller to warrant the quahty of the goods 
Moreover in certain contracts, such as insurance (§ 175), 
the fullest disclosure of all material facts is required, and 
such contracts may be avoided if there is any non-disclosuie 
or acquiescence in the mistake of the other party 

§ 127. Innocent Misrepresentation. — Previous to or at 
the time of entering into a contract representations may be 
made by either party to the other with the object of mducing 
him to agree to the terms proposed A vendor of goods, 
for instancy may represent them as being the manufacture 
of a particular firm, or as possessing certain qualities 
Actual misrepresentation is forbidden, and a contract is 
liable to be set aside where a misrepresentation is made^ 
even though the person making it believes he is speaking 
the tiutb. In order that a misrepiesentation may avoid 
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the contract^ it must (i) be of fact and not of law, (2} be 
made by a party to the contract, and (3) have induced the 
contiact 

1 The misrepresentation must be of &ct 

Every one is supposed to know the law, and therefore 
the courts aviU not avoid a contract where one party has 
entered into on the faith of a representation of its legal 
effects which was untrue There are exceptions to this 
rule, as, for example, where such an advantage has been 
taken by one party of the other as to amount to a finud 

The repiesentation must not be a mere opinion Hence 
statements of “belief” are not lepresentations of &ct But 
a statement as to a person’s intention or belief may be a 
misrepresentation of fact If a person states that he 
believes something or intends to do something when in 
fact he has no such belief or no such intention, this is as 
much a misstatement of fact as if he states that he has a 
stomach-ache when in fact he has not 

2 The misrepresentation must be made by a party to 
the contract 

If A contracts with B on the faith of representations 
made by C , he cannot avoid the contract But if B is 
the agent of C , the question anses, Are pnnapals respon- 
sible for the misiepresentations of their agents ^ As a rule 
a pnncipal is only liable for the act of his agent if it is 
within the scope of his authonty (§ 46)^ and hence if the 
misrepresentation was within the agent's authonty, die 
contract of the pnncipal is void Directors are agents 
of the company, and if they induce persons to contract 
ivith the company by misrepresentations, such contracts are 
liable to be avoided 

3 The misrepresentation must have induced the con- 
tract 

A party to a contract cannot avoid a contract on the 
ground of misrepresentation, if such misrepresentation did 
not induce him to make the contract The misrepresenta- 
tion, in other words; must rdate to a material fact , and a 
fact is said to be material when it would affect the judg- 
ment of a reasonable man, actmg on the pnnaples which 
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men follow in the kind of business to which the contract 
relates It is no reply to an alleged misrepresentation to 
say that the other party might have ascertained the truth — 
the making of the representation tends to put the other 
party off his guard Nor is it any reply to prove that the 
party making it believed in its truth. There is no doty, 
in the cases of which we are speaking, of making, any 
representations whatever, and he who makes them and 
thereby induces a party to enter into a contract with him 
cannot enforce such contract 

§ 128 Fiand — A misrepresentation wiU amount to 
fraud where the party making it (i) knows that it is untrue, 
or ( 2 ) makes it recklessly, not caring whether it be true or 
false 

Actual knowledge that the representation is false is not 
necessary to constitute fraud It is enough if the state- 
ment IS made recklessly, without caring whether it 1 $ true 
or false But it is not sufficient that the false statement 
be made carelessly, it must be made recklessly An 
honest belief in the truth of the statement excludes the 
idea of fraud. 

For example, where the duiectors of a company stated in 
a prospectus that the company had the light to use steam 
power, honestly believing this to be true, when in fact the 
company had no such powei, it was held ffiat there was no 
fraud 

The distinction between misrepresentation and fraud lies 
in this, that in fraud there is a wilful misrepresentation 
Fraud involves misrepresentation, but requires in addition 
either a knowledge that the statement is untiu^ or a reck- 
less state of mind as to its truth or falsehood 

§ 129 Remedies m case of ]19[isrepresentation or Fraud 
1 . Contracts induced by misiepresentation or fraud aie 
not void but voidable, te the party injured may 
elect to uphold the contract or to avoid it 
But an innocent misrepresentation not amounting to 
fraud or to a warranty (§ 158 ) does not give nse to an 
action for damages. It is a ground for avoiding the 
contract, and no more. 
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2. In the case of fraud an action may be brought for 
deceit 

Fraud is a wrong givmg nse to an action for damages, 
apart from any damages that can be clauned for any loss 
arising under &e contract 

§ 130. Directors' Liability for Prospectuses. — ^When 
a person upon the &ith of statements in a prospectus 
takes shares in a company, he has two remedies m the 
event of such statements bemg untrue (i) The contract 
to take the shares having been mduced by misrepresenta- 
tion is voidable at his option, and he can get the contract 
rescinded and have his name removed from the register of 
shareholders (2) He has also a remedy against die 
directors personally Kveiy person who is a director of 
the company at the time of the issue of the prospectus, and 
e\ery person whose name appears in the prospectus with 
his authonty as a director or proposed director, is made 
liable by statute to pa} compensation to persons subscnb- 
ing for shares on the faith of the prospectus for damage 
they have sustained by reason of any untrue statement in 
the prospectus, unless he believed and had reasonable 
grounds for beheving such statement to be tru^ or unless 
such statement was made on the authonty of an expert or 
a public offiaal document Thus a director may be 
personally liable for an untrue statement although not 
made fraudulently The law requires a number of facts 
relating to the company to be specifically stated m every 
prospectus 




CHAPTER VI! 

TH£ ASSIGN&IENT OF CONTRACTS 

§131. Inlanductoty — ^An unperformed contract gives 
nse to certain rights and duties The rights belong to, and 
the duties are binding on, the parties to the contract A 
person who is not a party to the contract cannot enforce 
the nghts or be compelled to undeitake the duties It 
may, however, happen that one of the parties may desire to 
transfer bis nghts or bis liabilities to another person, and 
we have to examine how far the law will recognise such 
transfer A distinction must be drawn between nghts and 
duties or liabilities 

§ 132 Liabilities cannot be assigned — The law does 
not permit a person who has promised to do anything under 
a contract to transfer such duty to another person * If A 
contracts with B that he, B , shall manufacture and supply 
certain goods, B is not allowed to transfer the duty of fill- 
filling the contract to C A. may have been induced to 
make the contract by bis reliance on the credit and 
character of B in any case the law assumes that A con- 
tracted with B , and with B alone 

A liability, however, may be assigned with the consent of 
the party entitled to call for performance. This practically 
amounts to a rescission of the contract with one person and 
the making of d new contract with another 

§ 133. Assignment of Rights — Fontierly it was a rule 
that nghts under a contraa were not assignable, but partly 
by the decisions of the courts and partly through the 
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operation of statutes, such rights can now be assigned. 
Speaal provision has been made for assigning rights under 
certain contracts, in the case of policies of insurance 
and shares m companies In all these cases the provisions 
of the statute must be observed 

The nght to receive money under a bill of exchange or 
a promissory note may be transferred by delivery of the 
bill or note if it is payable to bearer, and by endorsement 
and dehvery if it is payable to order (§ 260). So, too, 
may the contract contained in a bill of lading (§ 240) 

All debt^ i e rights to receive money, may be assigned 
bywntingsigned by the assignor, provided the assignment 
be absolute The assignee must give to the person liable 
to pay express notice m ivnting of the assignment. The 
assignee takes subject to any ** equities,” %e claims to 
nbich the debt was subject previous to assignment 
§134 Assignment of Bights and Liabilities by Opeia- 
tion of Law — ^We have seen that a liability under a 
contract cannot be assigned to another by the party upon 
whom the liability is cast by the contract What an 
individual cannot do, the law may do, and in some cases 
does For instaifbe^ the purchaser of a lease is by law 
bound to pay the rent and to disdiaige other liabilities 
imposed by the lease on the original lessee Deadi often 
operates as a transfer of both nghts and liabilities For 
instance, the personal representatives (§ 2) of a deceased 
man take all his personal property ; all liabilities attached 
to such property pass to them as well as the benefit of all 
nghts of action On bankruptcy all nghts of action be- 
longing to the bankrupt (except those of a purely personal 
nature, such as a nght of action for damages for libel or 
personal injunes) pass to the trustee 



CHAPTER Vni 

PLRFORMANCEt BREACH, AND DISCHARGE OF CONTRACTS 

§ 135. Duty of Peifon&ance.----The parties to a contract 
are bound to carry out their respective promises. The 
performance must be a bona-fide performance, and not a 
compliance with the mere letter of the agreement Where 
no time is fixed, performance must be within a reasonable 
time. In some cases the performance by one party is made 
to depend on something to be done pieviously by^e other, 
where this happens, peiformance is not due until the act 
agreed upon has been performed 

§ 136. Payment When a sum of money has to be 
paid, the payment, unless the parties otherwise agree, 
should be made m legal-tender money (§ i66) It is in 
most cases the duty of the debtor to seek out the creditor, 
and he is not entitled to defer payment on the ground tliat 
no demand has been made A bill or note is often taken 
in payment of a debt, but as a rule this is to be regarded as 
merely conditional payment, so that if the money be not 
paid when the bill or note is due, the ci editor may still 
sue on the original contract But if the creditor has 
taken the bill or note in discharge of the debt, then he has 
to rely on the rights of action given by the bill, and the 
onginal contract is at end 

§ 137. Tend^.'—In the case of a sale of goods, a tender 
of the price or of the goods is a good defence to an action 
brought for the pnee or for not delivenng the goods In 
the case of a tender of goods, the tender should be un- 
conditionaV and be made at ^e proper time and places 
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and the person to vhom the tender is made should have a 
reasonable opportunity of examining the goods. 

In the case of money, such a sum should be offered as 
will enable the creditor to take exactly what is due without 
givmg change (§ 166) 

Breach of Contract 

§ 138 Meet of BreacL— A breach of contract by one 
party gives the other party a nght of action for damages 
Sometimes it has the result also of releasing the other party 
from his obligation to perfonn the contract A breach by 
one party does not, however, neressanly release the other 
party. Whether or not it does so depends partly on the 
terms of the contract itself, partly on the extent of the 
breach For instancy if A contracts with B to deliier 
goods by instalments at certam dates, the iact that he is late 
iMih one instalment though it is a breadi of the contract, 
does not, unless otherwise agreed release B from his 
obligation to accept and pay for other instalments But if 
A time after time disregards his obligation so as to show 
that he has no intention of keeping to his bargain, B may 
refuse to be any longer bound by the contract Such 
conduct on the part of A amounts to a renunaation of the 
contract There are three cases m which a breach by one 
party leleases the other 

§ 139. (i) Benimciation — ^When one party breaks his 
contract in such a way as to show that he does not intend 
to be bound by it, or gives the other notice that he will not 
carry out a contract^ the latter may treat the contract as at 
an end, and bnng an action for dsunages For instance, if 
A engage B as a servant from the ist June, and before 
the ist of June A writes to B that he will not require his 
services, B may bring an action for damages at once 
against A In order that a renunciation should amount to 
a discharge of a contract^ it is necessaiy (i) that the 
renunaation should be of Ae whole contract, and (2) that 
the renunaation should be accepted as a discharge 
The other party is not bound to accept a renunciation, and 
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if he afterwards insists on treating the contract as stiU 
binding, it continues so for all purposes 

§ 140« ( 2 } Impossibility. — If one of the parties to a 
contract by his own act renders performance by him 
impossible, the other party is excused performance, and 
may at once bnng an action for damages For example, 
if A. gives B. an option (whidi B accepts) to purchase an 
article within a certain time, but b^ore the option is 
exerased sells it to some one else, the contract is at an end, 
and B may bring an action for damages without tendering 
the price 

^ 141. ( 3 ) Failnre to Ferfona*— Where the perform- 
ance of a promise forms the consideration for the perform- 
ance of another promise, failure to perform the one excuses 
the performance of the other For example^ when goods 
are sold and no time is fixed for payment the buyer must be 
ready to pay and the seller must be ready to deliver at one and 
the same time But if the seller is to deliver at a certain 
date and the buyer ts to pay at a later date, the failure of the 
seller to deliver discharges the liability of the buyer to pay 

§ 142 Remedies for Breiudi. — We have seen that m 
many cases of breach of conoact the party injured is dis 
charged from performance of his promise Apart from 
this, he IS entided to bnng an action for damages The 
amount of damages recovered is supposed toiepresent the 
loss sustained so far as it can be reasonably supposed to 
have been in the contemplation of the parties at the time 
of making the contract as a probable result of the breath 
But damages which could not reasonably have been foreseen 
as likely to flow from the breach cannot be recovered. So 
where A orders a new shaft for bis mill from B, and 
delivers the old one to C , a earner, to be taken to B as a 
pattern , C. delays delivery of the shaft to B , in consequence 
of which the new shaft is delayed and A.*s mill is prevented 
from working, and A loses the profits of his mill — A 
cannot recover from C for the loss of profits, as C did not 
know and could not reasonably be expected to have foreseen 
that the result of his delay would be that A.’s mill would be 
stopped. 
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Instead of awarding damages, the courts may order 
the de&ulting party to perform the contract This course 
IS usually adopted m regard to sales of land, but in the case 
of the sale of goods the courts consider that damages are 
a more appropriate remedy and specific performance is* 
only decreed when the article sold cannot, on account 
of their mtrmsic qualities, be represented adequately by 
damages. 

Discharge 

^ § 143. Discharge of Confxact . — A contract may be 
ais^atged in the following ways — 

1 By consent The parties may agree before perform- 

ance that the contract shall be no longer bmding 
If the contract is made under seal, the discharge 
must also be under seal The discWge may take 
the form of the substitution of a new contract for 
the old one 

2 By fulfilment of a proviso for discharge The 

original agreement may contain a clause to the 
effect that under certain arcumstances it is to be at 
an end 

3 By operation of law The alteration of a wntten 

contract by one party without the consent of the 
other will under certam circumstances operate as a 
discharge, and some contracts, such as those for 
personal services, are put an end to by the death of 
one of the parties 

4 Performance, as we have seen, puts an end to the 

contract 

5 Breadi of contract, as we have also seen, often 

operates as a discharge 

§ 144 Aathonties on Contracts — Messrs Pease and 
Latter’s Summary of the Law of Contract is specially de- 
signed for students The vrork of Sir William Anson and 
Sir F Pollock’s treatise on Contracts aie more advanced 
A Digest of the Law of Contract, by Mr Leake, is an 
e\cellent work , whilst works such as Addison on Contract 
discuss all forms of contracts 



PART III 

THE LEADING COMMERCIAL CONTRACTS 

CHAPTER I 
S4.LE OF GOODS 

§ 145 . Litroductoty — The Law of Sale of Goods is now 
wholly contained in the Sale of Goods Act 18931 v'hich 
sets out in the fbnn of a code the law that had previously 
been established mosUy by the decisions of the courts 

That Act in section i defines a contract of sale of goods 
as follows . — 

I. A contract of sale of goods is a contract whereby 
the seller transfers, or agrees to transfer, the property 
m goods to the buyer for a money consideration 
called the price 

2 A contract of sale may be absolute or conditional 

3 AVhere under a contract of sale the property in the 

goods IS transferred from the seller to the buyer, 
the contiact is called a sale, but where the transfer 
of the property m the goods is to take plat» at a 
future time, or subject to some condition thereafter 
to be fulfilled, the contract is called an agneimnl 
fo sell 

4 An agreement to sell becomes a sale when the time 

elapses, or the conditions are fulfilled, subject to which 
the property m the goods is transferred 

§ 146 . A Sale and an Agreement for Sale — It is 
important to note the distinction drawn m the above defini- 
tion between a ''sale,” and an ** agreement to sell” A 
contract, as a rule, lea>es one or both of the parties to it 
under an obligation or a number of obligations to do or 
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perform something. For instance, m the wholesale market 
where transactions are earned out on a large scale by means 
of credit, a purchase usually leaves the seller under the obliga- 
tion to dehver the goods, and the buyer under the obligation 
to pay the pnee at the time and place agreed upon Here 
at the moment of time the contract is made peifonnance is 
on both sides postponed to a fiiture date, and the distinction 
between the making of the contract and its performance is 
very marked The contract is an agreement to sell”, 
but m the retail market, where articles are often sold for 
cash and delivery is at- once made, the formation of the 
contract and its performance take place practically at the 
same moment For instance, a person enters a shop, 
purchases a pound of tea, pays for it and takes it away 
here the contract is performed at the same time as it is 
entered into The contract is a “sale” The importance 
of the distinction between a “sale” and an “agreement to 
sell ” lies in the fact that the former does, and the latter 
does not, transfer the property from the vendor to the 
buyer In a “sale” the property passes at once, in an 
“agreement for sale” the goods remain the property of the 
vendor until the time for delivery has arrived, or die con- 
ditions subject to which the pioperty is to pass to the 
purchaser are fulfilled 

§ 147. The Fnce — The consideration given by the 
buyer to the seller is called price,” and price always 
implies money If goods be given without any considera- 
tion, there IS a “gift” , if goods be given in exchange for 
goods, there is a “barter ” As a rule, the price is fixed by 
the contract or by the course of dealing between the parties, 
but the parties may leave it to subsequent arrangement, — a 
course not often adopted, as it is likely to lead to litigation 

It IS not unusual m certain cases for the parties where 
they cannot fix the pnee to leave it to be fixed in an 
agreed manner Such an arrangement is legal The 
usual manner adopted is to refer the price to valuers, and 
the pnee so fixed is as much a part of the contract as if it 
had been inserted m it 

Where none of the above methods are adopted for flying 
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the price, the buyer must pay a reasonable pnce^ i ^ , in the 
last resort, such a pnce as a jury may in all the circumstances 
of the case consider reasonable An example may be given 
of a contract of sale where no pnce was fixed A ordered 
B to build a new carnage with certain appointments, the 
whole to be ready by a certain date The carnage was built, 
but on B sending in his bill for £ 4 ^ 0 , A refused to take the 
carnage or to pay for it, alleging amongst other things that 
the omission of the pnce from the order invalidated the 
contract The court held the contract was good, inasmuch 
as where the price was left uncertain, the law implied that 
a reasonable pnce would be paid 

§ 148 The Foim of the Contract of Sale — Conti acts 
for the sale of goods which are not of the value of j^io or 
upwards, may (unless made by corporations, as to which 
see ^ 94, 95) be made in wnting (with or without seal), or by 
word of mouth, or partly in wnting and partly by word of 
mouth, or may be implied from the conduct of the parties 
Until the reign of Charles II , the same rule applied to 
all contracts for the sale of goods, but s 17 of the Statute 
of Frauds of that reign contained special requirements for 
agreements for the sale of goods of the value of £10 or 
upwards That section was repealed by the Sale of Goods 
Act 1893, but was in substance re-enacted by s 4 of the 
last-named Act 

§ 149 Goods of the Value of £10 and upwards — 
It is enacted by s 4 of the Sale of Goods Act 1893, that 
"a contract for the sale of any goods of the value of £10 
or upwards shall not be enforceable by action unless 
■(«) The buyer shall accept part of the goods so sold, 
and actually receive the same , or 
(^) Give something in earnest to bind the contract, or 
in part payment , or unless 

(<) Some note or memorandum in writing of the contract 
be made and signed by the party to be charged, or 
his agent in that behalf ’’ 

Disregard of the above conditions docs not make a 
contract void , it simply renders it unenforceable by action 
It foUons then that the contract is good, and all the legal 
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consequences follow, so that the property passes to the 
buyer, if the contract is for the sale of specific goods If 
the buyer refuses to fulfil any of the conditions which would 
make the contract enforceable against him, the seller may 
call on him to pay, and if he refuses to do so, the sdler 
may treat the contract as rescinded 

§ 150. (a) Acceptance and Beceipt — The buyer must 
not merely aaxp/ part of the goods, but must also recewe 
them, and the contract will not be good unless he does 
both. 

Acuptana — ^The same section defines what is meant 
by an acuptanu “ There is an acceptance of the goods 
withm ihx meaning of this section when the bujrer does an} 
act m relation to the goods which recognises a pre-existing 
contract of sale, whether there be an acceptance in perform- 
ance 0 / the contract or not ” It must be borne in mind 
that this acceptance only renders wnting unnecessary, it 
does not amount to an acceptance which will preclude an 
objection that the goods are, for example, not up to sample 
So, where a person bought wheat by sample and felled to 
comply with this section as regards wntmg, but opened the 
saclK and compared his sample with the wheat in the sacks, 
and immediately gave notice to the seller that it wms not up 
to sample, it was held that by so acting he had accepted 
the wheat within the meaning of this section, though it still 
left open the defence that it was not up to sample. 

Receipt — ^As a general rule an actual receipt takes place 
when there is such a delivery of the goods into the control 
of the buyer as divests the seller of his hen thereon So, 
where there is delivery to the buyer himself or to a common 
earner, or to an agent of the buyer, there is an actual receipt 
by him If the seller still remains in possession of the 
goods, as, for instance, where a livery stable-keeper sells a 
horse, but keeps it at livery for the buyer, receipt takes 
place when the seller changes the character of his posses- 
sion If the goods are already in the buyer^s possession, 
as, for instance, where the borrower of a horse subsequently 
purchases it, receipt takes place when the buyer does any 
act inconsistent with the character of his former possession. 
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If the goods are m possession of a third party, as, for 
instance, where the goods are stored in a repository, receipt 
takes place when the buyer, the seller, and the third party 
agree together that the thud party sh^I cease to hold the 
goods for the seller, and shall hold them for the buyer 
§ Z51. (^) Earnest or Part Payment — “Earnest” 
means money or other article given by the buyer to the 
sellei, and accepted by the latter as indicative of his assent 
to the sale, or as consideration for the seller's forbearance 
to sell the thing to any one else The giving of earnest is 
unusual in commercid transactions, but m some country 
fairs a shilling or other com is given as earnest in the sale 
of cattle In one reported case, the owner of a horse sent 
his servant to a fair to sell it, an offer of £45 was made^ 
and the vendor’s servant, taking a shilling in his hand, drew 
the edge of it across the hand of the purchaser, and then 
replaced the shilling in his own pocket, a proceeding called 
by the witnesses “striking the bargain” , it was held there 
was no “giving of earnest” within the meaning of the 
Statute of Frauds 

“ Part Payment ” means payment of part of the price, 
either in money or in anything that is accepted in part 
satisfaction of the price 

§ 152. (c) Memorandum or Ifote in Wnting. — ^The 
diiid method of making a vahd contract for the sale of 
goods of the value of ;£io and upwards is by some note or 
memorandum in wnting of the bargain, signed by the parties 
to be charged, or their agents 

Two points require consideration — 

I. The form of the memorandum in wnting, 

2 How and by whom it diould be signed 
§ 153. The Form of the Memorandum — ^The memor* 
andum need not be on one piece of paper, it may be 
contained in several pieces wntten at diffeient times, 
provided the one that is signed makes such reference to 
the other papers as will enable the court to construe them 
all as one document A senes of letters between the 
vendor and the purchaser is an excellent example of a 
memorandum contained m sevczal pieces of paper 
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It IS, however, essential that the evidence of the con- 
nection of the (hfierent wnbngs should appear from the 
I documents themselves, as oral evidence is not generally 
admissible to connect a signed paper with others unsigned 
The various documents must so read together that all the 
terms of the contract can be gathered from them without 
the assistance of oral evidence 

§ 154. Wb&t the Memoranduin onght to contain — 
Firstly, It must designate by name or descnption the parties 
between whom the agreement is made 

Without such name or descnption it is unpossible to say 
who are the parties to the bai^ain, and the wnting is there- 
fore incomplete, as it contams only part of the contract 
When, therefore, the agent of the purchaser wrote down in 
a memorandum book the terms of a sale as follows 
“ Bought of A 20 puncheons of treacle, £^7 los , to be 
delivered by the loth December,” and A signed the 
memorandum, it was held that this was insufScient, as it 
did not show who was the purchaser 

The memorandum ought always, as a matter of pre- 
caution, to contain the names of both the vendor and the 
purchaser as such But if instead of the name a descnp- 
tion of either party sufBaent to identify him be given, that 
will be sufficient For instance, the name of a partnership 
IS regarded as sufficiently descnbmg the members of the 
firm who compose it 

Secondly, the terms of the contract 
The memorandum should state w'hat is sold and the 
quantity sold , the pnce, if a pnce has been fixed , the mode 
of payment if this has been arranged , as well as the other 
terms and conditions agreed upon In short, the memor- 
andum should show the whole bargain As a rule, when 
the terms of a sale are reduced to wntmg, and signed by 
one party, there is a presumption that all the terms have been 
embodied m the memorandum, and as Lord Blackburn 
points out, *' It is a difficult thing for a party to prove that a 
written admission signed by himself does not contain the 
whole truth The jury would properly be very unwillmg to 
find that the wntmg (fid not contain the whole agreement. 
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unless there -was some good reason given to ei^lam the 
inaccuracy.” ^ 

Thirdly, the signature of the party to be charged. 

It has long been settled that the only signature required 
IS that of the party against whom it is sought to enforce the 
contract If the vendor has to bnng an action for the 
pnce, he must produce a memorandum in writing of the 
terms of the contract signed by the purchaser if the 
purchaser has to sue for the articles sold, he must produce 
a memorandum, signed by the vendor 

It follows from this, that if A. offer B in writing by 
letter) to sell him a certain quantity of goods at a given 
pnce, and B accepts the offer orally^ B can, if necessary, 
sue A , inasmuch as there is a memorandum signed by A. , 
but A. could not successfully sue B, as there is no 
memorandum signed by B A vendor should therefore 
always secure the signature of the purchaser, and the 
purchaser that of the vendor. 

The signature need not be the actual subscnption of the 
name a mark intended as a signature is sufficient A mere 
descnption is not enough, and it is doubtful if the use of 
initials amounts to signature 

The signature may be m print , and as the statute does 
not specifically require the signature to be at the end of the 
memorandum, it may be at the beginning or in the middle 
If, however, the alleged signature is not at the end of the 
document, the question anses, with what intention was the 
name inserted ? If it is mtroduced merely incidentally, that 
IS not sufficient The name “ must be so placed as to show 
that It was intended to relate and refer to, and that in fact 
It does relate and refer to every part of the instrument ” 

§ 155. Signature by an Agent — ^The signature of a 
party to the contract may be made by an “agent m that 
behif” 

The agent must be a third party, inasmuch as it has 
been held that one of the parties cannot act as agent for the 
other in order to sign a contract of sale 

The kuthonty given to the agent to sign need not be in 
^ Blackburn on &Ie, and ed p 58 


CHAP 1 


SALE OF GOODS 


79 


writing, and the fact of ageni^ may be established m the 
same way as in other cases of agency (§ 43) 

An auctioneer is an agent with a power of sale from the 
vendor, and therefore has an imphed authority to sign the 
contract of sale embodied in the condition of sale on his 
behalf The auctioneer has, however, no authonty from 
the highest bidder to make a contract for him, but the 
moment the lot is knocked down, the highest bidder 
becomes the purchaser, and in law (provided the sale is a 
public one) he is held to authorise the auctioneer to sign 
the contract on his behalf The auctioneer, by entenng the 
purchaser’s name and the pnce opposite each lot in the 
catalogue, makes the contracts bindmg on the purchasers 
An auctioneer’s clerk is not the agent of the parties , 
he IS the agent of the auctioneer, and he can only sign on 
behalf of the parties where he is specially authorised so 
to do 

A broker for sale is a person whose trade is to <^find 
purchasers for those who wish to sell, and vendors for those 
who wish to buy, and to negotiate and superintend the 
making of the bargain between them ” ^ He is authorised 
to sign a memorandum of the terms of the contract so as 
to make it binding on each 

When a broker succeeds in efifectmg a sale^ he usually 
enters the terms in his broker’s book and adds his signature 
This signed entry constitutes the contract between the 
parties, and is bindmg on both The broker, as such, 
having authonty to make a memorandum of the contract 
between buyer and seller, a signed entry m his book is a 
sufficient memorandum to satisfy the requirements of the 
section 

As a rule a broker prepares two copies of the entry and 
signs them One is called the “ sold note,” and is sent to 
the vendor In substance it takes tiliis form “Sold for 
A. B to C D.” The following is an example — 

“ To Messrs A B — Sold for your account to Messrs C 
and P the followmg parcels of Spanish wool (a few bags 
more or less) of each mark, va than and ike 

1 Blackbum on Sale, sod ed p 78 
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nttes of pnu) customary tare and allowance. To be paid 
for by acceptances at two, four, six^ and eight months. 
— Signed, M , Broker^ 

The other note is called the bought note.” in sub* 
stance it takes this form . Bought for C D of A.” The 
following IS an example N-* 

“ Bought for Messrs C D of Messrs A B from So to 
100 tons of palm oil, of merchantable quality, free from dirt 
and water, at per ton, payable per cash, etc. The 
above oil warranted to arrive on or before the 30th June 
(current), ox * Premier,’ Fullerton, Cape Coast Customary 
^lowances — Signed, T W , Broker ” 

The party receiving and keeping either a bought or a sold 
note IS held to know that the person signing it is acting as 
hts broker, and to authorise him to do so It is the better 
opinion tl^t the bought and sold notes do not constitute 
the contract that is contained in the signed entry in the 
broker’s books, but the value of the bought and sold notes 
consists m this, that in the absence of any entry in the 
broket's books, or in the case of the entry being unsigned, 
the bought and sold notes, if they agree, and if they contain 
the names of the parties, and all the other terms of the 
bargain, are sufficient to satisfy the section Indeed, either 
note alone will suffice if there be no variance between it 
and the other note 

Difficult questions arise where either of the two notes 
differs from the other, or from the signed entry The rules 
applicable in such cases will be found m the works of Lord 
Bladcbum and Mr Benjamin on the sale of goods ^ 

§ 156 Vanations of a Wnttan Oonisact — k contract 
which has been reduced to writing may generally be altered 
or rescinded by an oral agreement But in the case of 
contracts of sale wbidi are within s 4 of the Sale of Goods 
Act, if the original contract is m writing no alteration can 
be effectively made by oral agreement If it is desired to 
alter the terms agreed upon, there must be some note or 
memorandum in wntmg of such alteration. 

1 See Benjainin on Sale, 4th ed p a68, where tbc leading rules 
are snmroaiised. 
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In some cases an oral alteration has been held to 
amount to a rescission of the original contract and the sub- 
stitution of a new one for i^ masmuch as there is nothing 
in the section to prevent a written contract from being 
wholly rescinded by a verbal agreement 

§ 157. Oaveat Emptor. — ^As a general rul^ on a sale 
of goodsj the buyer takes all nsk as to quality, fitness, or 
condition of the goods The buyer is supposed to examine 
the goods before the purchase, and he cannot afterwards 
complain that defects were not pomted out “ The buyer is 
alwa} s anxious to buy as cheaply as he can, and is suffiaently 
prone to find imagmary faults m order to get a good bargain, 
and the vendor is equ^ly at liberty to praise his merchandise 
in order to enhance its value, if he abstain from a fraudulent 
representation of facts, provided the buyer have a full and fair 
opportunity of inspection, and no means are used for hiding 
the defects If the buyer is unwilling to bargain on these 
terms, he can protect himself against his own want of care or 
skill by requiring a warranty from the vendor of any matters 
the nsk of which he is unwilling to take upon himself” ^ 

§ 158 Express Warranties and Conditions.— A con- 
tract of sale may be subject to conditions agreed to by the 
parties, and may be accompanied by one or more ivarranties, 
expressed or implied, given by the seller to the buyer 
A warranty is an agreement with reference to goods 
which are the subject of a contract of sale, but collateral to 
the mam purpose of such contract the breach of which 
gives rise to a claim for damages, but not to a right to 
reject the goods and treat the contract as repudiated 
A condition is a stipulation m a contract of sale, the 
breach of which may give nse to a nght to treat the 
contract as repudiated 'l^^ether any particular stipulation 
is a condition or a warranty depends in each case upon the 
construction of the contract, and no geneial role of guidance 
can be safely laid down, except that a stipulation amounts 
to a condition only if it is a statement or promise on the 
truth of which the existence of the contract depends Thus 
a sale of turnip seeds as *' Skirving*s swedes ” is not satisfied 
1 Benjamin on Sale, 4tb cd p 40^ 

Q 
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§ 159 Implied Warranties and Conditions. — In con- 
tracts of sale there are certain warranties and conditions 
which are implied by Ian, although nothing is said about 
them by the parties These implied warranties and con- 
ditions are summarised m the Sale of Goods Act as 
follows — 

A Implied undertaking as to htle^ etc — In a contract 
of sale, unless the arcumstances of the contract are such 
as to show a different intention, there is — 

I. An implied condition on the part of the seller that in 
the case of a sale he has the right to sell the goods, 
and, in the case of an agreement to sell, he-nill 
have a nght to sell the goods at the time when the 
property is to pass 

2 An implied warranty diat the buyer shall have and 

enjoy quiet possession of the goods 

3 An implied warranty that the goods shall be free 

from any charge or encumbrance m favour of any 
third party not declared or known to the buyer 
before or at the time when the contract is made 

B Implied amditions as to quality ot fitness 

I. Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which 
the goods are required, so as to show that the 
buyer relies on the seller’s skill or judgment, and 
the goods are of a descnption which it is m the 
course of the seller’s busmess to supply (whether he 
be the manufacturer or not), there is an implied 
condition that the goods shall be reasonably fit for 
such purpose, provided that m the case of a contract 
for the sale of a speafied article under its patent 
or other trade name, there is no implied condition 
as to its fitness for any particular purpose. 

An examination of this rule shows that three things are 
necessary (^i) The buyer must make ^own to the seller 
the particular purpose for which the goods are required, 
(^) he must show that he relies on the seller’s skill or 
judgment, (r) the goods must be goods of a descnption 
which It is in the course of the seller’s business to supply. 
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Unless all these three requirements are fulfilled the condi- 
tion of fitness will not be implied 

2 Where goods are bought by description from a seller 
who deals m goods oS that descnption (whether he 
be the manufacturer or not) there is an implied 
condition that the goods shall be of merchantable 
quality, provided that if the buyer has exammed the 
goods, there shall be no implied condition as regards 
defects which such examination ought to have 
revealed 

Implied warranties or conditions as to quality or fitness 
for a particular purpose may also be annexed by the usage 
of a particular trade 

In the sale of certain drugs, it is usual to state in the 
tatalogue whether they are sea-damaged or not, and in the 
absence of a statement that they were sea-damaged, it is 
always assumed that they are free from such a defect 
This custom was held to be equivalent to an implied 
warranty of freedom from sea-damage 

These implied warranties are not excluded by express 
warranties being given upon a contract of sale, unless the 
express warranties are inconsistent with Ae implied 
ivarranties A seller may always exclude or limit his hability 
by expressly declining to warrant bis goods as fit for any 
particular purpose or as being of any particular quality 
C Implied warranty on sale of marked goods — The 
Merchandise Marks Act 1887 also provides that on the 
sale or in the contract for the sale of any goods to which a 
trade mark (§ 22) has been applied there shall be an 
implied warranty by the seller that the mark is a genuine 
trade mark and not forged or falsely applied, unless the 
contrary is expressed in some wnting signed by or on 
behalf of the seller and delivered at the time of the sale or 
contract to the buyer and accepted by him 

D Implied condthon on sale by descnption — Where 
there is a contracf for sale of goods by descnption there is 
an implied condition that the goods shall correspond with 
the descnption 

So a contract to sell nee shipped at Madras m March 
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and Apnl is not fulfilled by delivenng nee shipped in 
February And when the sale is by sample as well as by 
description the bulk of the goods must correspond with the 
description as well as with the sample. 

£ Implied amdtttons on sale by sasnple — Goods are 
very commonly sold by sample The seller shows a sample, 
say of wheat, and the buyer agrees to buy a quantity on 
the faith of the bulk corresponding with the sample On 
such a contract for sale there are the following implied 
conditions — 

I. That the bulk shall correspond with the sample in 
quality 

2 That the buyer shall have a reasonable opportunity 

of comparing the bulk with the sample 

3 That the goods shall be free from any defect 

rendenng them unmerchantable, which would not 
be apparent on reasonable examination of the 
sample 

For example, where a manufacturer agreed with a 
merchant to manu&cture clodi according to sample at i8/6 
per piece, each piece to weigh 7 lbs, and made and 
delivered the cloth to the merdiant, who examined it and 
accepted it, but later on found out that the weight of the 
cloth was made up by the mtroduction of 1 5 per cent of 
china clay, whose presence could not ha\e been discovered 
by an ordinary examination of either the sample or the bulk 
of the cloth, the merchant was held to be entitled to recover 
damages for breach of the condition, whidi he dected to 
treat as a breach of warranty 

§ 160. Duty of the SeUer to deliver — The pnmary 
duty of a seller of goods is to deliver them m accordance 
with the terms of the contract By delivery is meant 
transfer of the possession Such transfer does not require, 
in order to be efiTective, the actual physical handing over of 
the goods ' It IS suffiaent if the buyer be put in control of 
the goods, as, for example, where the key of the warehouse 
m which the goods are stored is handed to the buyer When 
goods are at sea, delivery to the purchaser of the bill of lading 
for the goods is equivalent to dehvery of the goods (§210). 
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Where nothmgr is said about payment, the law presumes 
that the delivery and the payment will take place at the 
same time The seller cannot insist on payment unless he 
IS ready and willing to deliver, and the buyer cannot insist 
on delivery unless he is ready and willing to pay die price 
Unless there is an express or Implied contract to that 
effect the seller is not bound to send or carry the goods to 
the buyer , it is sufficient if he affords the buyer reasonable 
faahties for taking possession of them If nothing be said 
as to ^he place of delivery, it is assumed that the parties 
contemplate delivery at the sellers place of business, if he 
have one, and, if not, at his residence ; except that if the 
contract be for the sale of speahe goods which, to the 
knowledge of the parties when the '*ontract is made, 
are at some other place, then that place is the place of 
delivery 

It sometimes happens that the goods at the time of sale 
are m the possession of a third party in such a case, 
delivery is effected when such third person acknowledges 
to the buyer that he holds the goods on his behalf 

In many contracts, the sdler undertakes to deliver the 
goods to the buj'er. In such cases, if no time be fixed for 
delivery, the seller is bound to deliver within a reasonable 
time What is a reasonable time’’ depends on the facts 
and circumstances of each case 

The seller ought to deliver the exact amount of goods 
ordered, neither more nor less If he delivers more, the 
buyer may reject the whole quantity, or he may, if he 
chooses, take the whole at the contract rate, or may accept 
only the amount included m the contract, and reject the 
rest If the seller delivezs less, the buyer may reject or 
accept them 

The seller is not entitled to deliver the goods mixed 
with goods of a different description if he does so, the 
buyer may reject the whole " 

The buyer is not bound tO' accept delivery by instal- 
ments, unless he has agreed so to do 

Where the seller is authonsed by the contract to forward 
the goods to the buyer, ddiveiy to a earner is equivalent to 
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delivery to the buyer The sdler ought to take the usual 
precautions for ensuring the safe delivery by the earner to 
the bu}er If he does not do so and the goods are lost or 
damaged, the buyer may decline to treat the delneiy to 
the earner as delivery to himself, or may hold the seller 
responsible m damages 

§ 161. Imported Goods — Goods bought abroad for 
importation are usually bought either ct/, or fob. The 
letters ctf mean costs, insurance, freight,” and when goods 
are bought f r / the pnee covers cost, msurance, and freight 
and the bargain is that the sellerjs to ship the goods and 
msure them, and either pay the freight or give the purchaser 
credit for the freight he have to pay on delivery He 
then sends to the purchaser the shipping documents, that 
IS, the bill of lading and policy of msurance with an invoice^ 
and his so doing is equivalent to delivenng the goods them> 
selves and entitles him to payment By means of the bill 
of lading the purdiaser gets possession of the goods on 
arrival of the ship (§ 232), and if they are lost or damaged 
he IS protected by the policy of insurance which is assigned 
to hun (§ 178) If the goods are bought fo h the seller dis- 
charges his obligation by delivering die goods “iiee on 
board” the ship, and from that time they are at the nsk of 
the purchaser, who mil have to pay the freight and may, of 
course, insure them in his own name 

§ 162 Bights of Unpaid Seller against the Goods — 
In order to protect a seller of goods who has not been 
paid, the law gives him certain nghts that he can exerase, 
so long as the goods have not passed into the actud 
possession of $he buyer 

These nghts are (i) lien, (2} stoppage tn transitu^ and 
(3) resale 

(i) Lien — ^The unpaid seller of goods, if he has not parted 
with possession of them, is entitled to retain possession until 
payment or tender of the pnee m the following cases — 

(a) Where the goods have been sold without any 
stipulation as to credit 

(b) Where the goods have been sold on credit but the 

term of credit has expired. 
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Where the buyer becomes insolvent. 

The hen will be lost — 

(fl) If the goods be delivered to a earner for transmission 
to the buyer, unless the seller has reserved the right 
of disposal 

(6) If the buyer or his agent lawfully obtains possession 
of the goods. 

{() If the seller waives hts nght. 

The delivery of part of the goods will not destroy the 
lien on the xemamder, unless such ddivery amount to waiver 

§ 163 (2) Stoppage, m Transitu. — ^Where the goods 
are delivered to a earner for transmission, the seller's hen 
is gone, but if the buyer becomes insolvent whilst the 
goods are in transit, the seller may resume possession of 
them, and may retain them until the payment or tender of 
the price 

Goods are deemed to be tn iransttu not only while they 
remain m the possession of the carrier, whether by water 
or land, for the purpose of transmission to the buyer, but 
also when they are in any place of deposit connected with 
the transmission and d^very of them, and until they amve 
at the actual or constructive possession of the consignee 

The seller may exerase his nght by taking actual posses- 
sion, or he may give to the earner or person m actual 
possession a notice of his claim On receipt of such notice 
the earner or other person in possession most redeliver the 
goods to, or according to the directions 0^ the seller. 

If before the receipt of any such notice the goods have 
arrived at their destination and have been delivered to the 
purchaser or his agent, or if the earner hold them as ware- 
houseman for the purchaser, and no longer as earner, the 
tranaius and die nght of stoppage axe at an end 

§ 164. (3} Resale — ^The contract of sale is notresdnded 
by the seller's exerasing his nght of lien or stoppage tn 
transttUt but in three casesan unpaid seller has a nght to resell 
the goods and recover from the onginal buyer damages for 
loss occasioned by his breach of contract Tliese diree cases 
are ( i ) where the seller expressly reserves a nght of resale 
in case the bujer shall make default , (2) where the goods 
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are of a penshable nature , and (3) where he gives to the 
buyer notice of his intention to reselli and the buyer does 
not within a reasonable time pay or tender the pnce. 

§ 165 Acceptance by the Buyer — ^The leading duties 
of &e buyer are, firs^ to accept die goods, and, secondly, 
to pay the pnce 

In the absence of any ^eaal agreement^ the buyer is 
not entided to have the goods sent to him He must take 
possession of them at the seller's place of business within a 
reasonable time 

If the buyer has not previously examined the goods, he 
IS entitled before accepting to a reasonable opportunity of 
inspecting the goods for the purpose of ascertaining if ^ey 
are in conformity with the contract The mere receipt of 
goods is not the same as acceptance^ as the receipt may be 
merely for the purpose of examination 

The buyer im11 be deemed to have excepted the goods — 

1 When he intunates to the seller that he has accepted 

them, or 

2 When the goods have been delivered to him and he 

does any act in relation to them inconsistent with 
the ownership of the seller , or 

3 When, after the lapse of a reasonable time, he retains 

the goods without intimating to the seller that he 
has rejected them 

A buyer nho rejects goods, having the nght to do so, 
may return them , but, as a rule, it is sufficient if he notifies 
the seller of his refusal to accept them. 

§ 166 Payment of the Price — If no credit be given, 
the buyer of goods is not entided to them until he pays the 
price, and he should be ready to do so as soon as delnery 
is tendered 'Where credit is given, the buyer is entided 
to the goods at once, subj«:t to the seller's nght of stop- 
page whilst they are in transit in case the bu>er becomes 
insolvent (§ 163) 

The contract may require the pa}ment to be m one of 
two forms, viz "cash" or "bill" Sometimes the buyer 
has an option, eg " bill with option of cash, less discount " 
Where the payment is to be in "cash," and there is a 
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dispute as to the amount payable, care should be taken 
that any tender made by the buyer is m proper form The 
money should be actually produced, and an opportunity 
given to the seller to examine and count it. Copper coins 
are a valid tender up to is ; silver coins up to 40s , gold 
coins and Bank of England notes to any amount The 
exact sum should be tendered, as the buyer is not entitled 
10 tender, with a demand for change, a larger sum than is 
due The buyer, if the amount paid is and upwards, 
may tender a blank receipt, stamped, and the seller is bound 
to fill it up and pay for the stamp — a rule that practically 
throws on all creditois the duty of giving stamped receipts 
for sums amounting to £2 and upwards 

Where payment is made by ** biH,” it is always implied, 
in the absence of any agreement to the contrary, that if the 
bill be not honoured the vendor is entitled to sue for the 
price. But the parties may agree that the bill is to be 
taken in absolute discharge of the debt — in such a case, if 
the bill be not honoured, the seller may sue on the bill, but 
he cannot sue for the price of the goods 

Payment made to a duly authonsed agent is the same 
as payment to the seller A buyer ought^ however, to 
assure himself that the agent is authorised to nenve pc^~ 
went A factor is an agent to receive payment, but a 
broker is not A shopman is authonsed to receive payment 
over the shop counter, but not elsewhere An auctioneer, 
as a rule, can receive payment in cash 

Where the seller presenbes a certain mode of payment, 
any payment made m such mode is good though the money 
never reach the sdler Hence if the seller requests a 
remittance by post, such a form of remittance will be good 
though the letter be lost or stolen 

§ 167 The Transfer of Owner^p — ^The object of 
the contract of sale is to transfer the nght of property 
or the ownership of the goods from the seller to the 
buyer 

The practical importance of determining when the 
property passes lies m this, tha^ unless otherwise agreed, 
the moment die property passes to the buyer the goods are 
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at his nsic, whether delivery has been made or not Any 
loss happening to the goods falls on the oviner for the 
time being. If, for example, they are destroyed by fire 
after the ownership has passed, the buyer 15 bound never- 
theless to pay the pnce if be has not already done so 
A marked distinction is drawn between ascertained” 
and “unascertained” goods By the former is meant 
specific mdividual good, eg a particular horse, a speafic 
carnage, a particular bale of cotton By the latter is meant 
goods not specifically ascertained, eg goods that bate to 
be manufactured, measured, or weighed 

In the case of tmascettoined goods^ the property does 
not pass until the goods are ascertained Goods are “ un- 
ascertained” if they have to be manufactured Hence if 
a machine is ordered to be mad^ the property will not pass 
until the machine is finished Goods are dso “unascer- 
tained” when the contract relates to a portion of a greater 
quantity, as, for e\ample, where a bu)eT purchases 30 tons 
of oil out of the seller's stock until the 20 tons are set 
aside or marked as the actual oil to be supplied, the pro- 
perty in the oil will not pass to the buyer 

The question sometimes anses as to the person who is 
to make the appropnation In one type of case, eg where 
a merchant gives an order to another to send hun a certam 
quantity of merchandise, it is assumed that the nght of 
appropnation belongs to the sdler In a second type of 
case the appropnation is not regarded as complete until it 
has been assented to by the buyer In a third type of 
case the buyer has, by the terms of the contract, the nght 
of appropnation It is obvious that when the contract is 
silent on the point, the questions as to who is to appropnate, 
and when the appropnation is to take place, depend largely 
on the circumstances of each case. 

In the case of ascertained goods the property is trans- 
ferred at sudi time as the parties intend that it shall be 
transferred If the parties have expressly agreed that the 
property shall be transferred at a particular time^ it will 
be transferred at that time But when, as more often 
happens, the parties have made no express agreement 
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tfaeir intention must be gathered from their conduct and all 
the circumstances of the case. 

§ 168 . Buies for ascertauusg latenMon of the Parties 
as to Transfer of Property.—The following rules are laid 
down for ascertaining the intention of the parties as to tlie 
time at which the property of the goods is to pass to the 
buyer, unless a different intention appears * — 

Rule I Where there is an unconditional contract for 
the sale of specific goods in a deliverable state, 
the property in the goods passes to the buyer when 
the contract is made, and it is immatenal whether 
the time of payment or the time of delivery, or 
both, be pos^oned. 

Rule 2 Where there is a contract for the sale of 
speafic goods, and the seller is bound to do some- 
thing to the goods, for the purpose of putting them 
into a deliverable state, the property does not pass 
until such thing be done, and the buyer has notice 
thereof 

Rule 3 Where there is a contract for the sale of speafic 
goods in a deliverable stat^ but the seller is bound 
to weigh, measure, test, or do some other act or 
thing with reference to the goods for the purpose 
of ascertaining the pnce;, the property does not pass 
until such act or thing be done, and the buyer has 
notice thereof 

Rule 4 When goods are delivered to the buyer on 
approval, or ** on sale or return," or other similar 
terms, the property therein passes to the buyer — 

(a) When he signifies his approval or acceptance to 
the seller, or does any other act adopting the 
transaction 

(d) If he does not signify his approval or acceptance 
to the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed 
for the return of the goods, on the expiration of 
such time, and, if no time has been fi\ed, on the 
expiration of a reasonable time. What is a reason- 
able time is a question of fact 
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Rule 5 (i) Wheie there is a contract for the sale of 
unascertained or futoie goods by descnption, and 
goods of that description and m a deliverable state 
are unconditionally appropnated to the contract 
either by the seller %vith the assent of the buyer or 
by die buyer with the assent of the sdler, the 
property m the goods thereupon passes to the 
buyer Such assent may be express or implied, 
and may be given either before or after the 
appropnation is made 

(a) Where, in pursuance of the contract, the seller de- 
livers the goods to the buyer or to a earner (whether 
named by the buyer or not) for the purpose of trans- 
mission to the buyer, and does not reserve the nght 
of disposal, he is deemed to have unconditionally 
appropnated the goods to the contract 
§ 169. Reservation of the Right of Disposition — 
The seller may by th^ contract reserve to himself the nght 
to dispose of Ae goods until certain conditions are fulfilled 
In such a case, notwithstandmg delivery, the property does 
not pass until the conditions are fulfilled When goods are 
shipped by a seller in one place to a buyer m another, the 
seller may desire to reserve the nght of disposition until 
the seller has accepted a bill in payment One way of 
efiecting this is to ship the goods by a bill of lading deliver- 
able to the order of the seller or his agent (see § 2 lo) If 
the seller does this he is presumed, in the absence of evidence 
to the contrary, to have reserved to himself the right of 
disposition 

§ 170, Title acquired by the Buyer —As a general 
rule, a buyer acqmres no better nght or title to the goods 
than that possessed by the seller It follows from this 
pnnaple that if the seller has stolen the goods, the buyer, 
even though unavrare that the goods have been stolen, will 
not acquire the o>vner5hip 

In the interests of trade, and for the protection of dealers, 
certain exceptions to the above rule have been admitted by 
the law. The most important of these exceptions are as 
follows — 
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I. Where goods are sold in market overt,” according 
to the usage of the market, the buyer acquires a 
good title, provided he buys them (a) in good faith, 
and (^) ivithout any notice of any defect or want of 
title on the part of the seller. 

The sale in market overt means a sale in an open public 
market, lawfully constituted by charter of the crown, pre> 
scnption, or statute The sale must take place wholly in 
the marimt, during market hours, on a market day, and toll, 
if due^ must be paid In the case of horses certain special 
statutory requirements must be complied with, and even 
then the buyer in good faith has not a peifect tide By the 
custom of the city of London every shop in the city which 
IS open to the public is market overt between sunrise and 
sunset on all working days, foi the sale by the shopkeeper 
of such goods as he professes to deal in 

But when goods have been stolen and the ofifender is 
prosecuted to com'iction, the propeity in the goods so 
stolen re-vests in the person who was the owner of the goods, 
although in the meantime they may have been sold m 
market overt 

2 When goods are sold m the ordinary course ot 
business by a factor @ 53) who is, ivith the consent 
of the owner, in possession of the goods, such sale 
is as valid as if the factor were expressly authorised 
to sell them, provided that the buyer acts in good 
faith and without notice diat the factor has no 
authority to sell them 

§ 171 . Remedies of Seller and Buyer. — Reference has 
already been made to the remedies that the seller may 
adopt where the buyer refuses to pay the pnee, and the 
goods have either not left the seller^s possession or are in 
the course of transit 162, 163) 

Where the goods have reached the buyer, and the 
property has vested in him, the only remedy of the seller is 
to bring an action for the pnee Care must, however, be 
taken not to bring any action before the time at which the 
price IS payable Inteiest can be recovered where there is 
an agreement for the payment of inteiest, or where the 
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creditor has demanded payment in wntmg and given notice 
that interest would be daimed from the date of such 
demand If the buyer refuses to accept the goods, the 
seller may bring an action for damages for non-acceptance. 
If the seller refuses to deliver the goods, the buyer may 
bnng an action for damages for non-delivery The damages 
given will usually be the difference between the sale pnce 
and the market price on the day the goods should have 
been delivered, or if no time for delivery was fixed, the day 
of the refusal to deliver When the contract is for the 
delivery of specific or ascertained goods, the court may 
order the delivery of the goods 

Where there has been a breach of warranty the buyer 
cannot reject the goods But his remedy is twofold He 
may (i) set up against the seller the breach of warranty m 
diminution or extinction of tiie pnce , and m addition or 
alternatively he may (2) mamtain an action against the 
seller for damages for the br^ch of warranty 

§ 172. Authonties — The Sale of Goods Act^ by 
Ker and Fearson-Gee, contains the Act and a commentary 
The Lasa reUxtmg to Sale of Goods^ by Judge Willis, K C , 
IS an excellent short treatise for students , The well-known 
works of Lord Blackburn and Mr Benjamin are standard 
treatises 


CHAPTER II 

INSURANCE 

§ 173. Definition. — By a contract of insurance one 
person undertakes, m consideration of a payment called the 
premium, to indemnify another against some risk or to pay 
a sum of money on the death of some person to the assured 
or his representatives The system of insurance has been 
so extended during recent years that there is scarcely any 
form of nsk that cannot be insured But the leading kinds 
of insurance are Marine Insurance, Life Insurance^ and Fire 
Insurance The document in which the contract of insui> 
ance is contained is called the policy, the party who 
undertakes the risk is called the insurer, or, where be sub- 
senbes the policy, the underwritei , the paity indemnified 
against the loss is called the insured or assuied 

§ 174 Fire and Manne insurance based on Indem- 
nity — In a life insurance the msuier undertakes to pay a 
fixed sum on the death of the person whose life is insured , 
but fire and marine insurances are contracts to indemnify 
against loss, and whatever sum be mentioned, the insurei 
IS bound to do no more than make good the actual loss, and 
under no ciicumstances is the insured entitled to a profit 
out of the loss The result is that both parties have a 
common inteiest in the preservation of the thing insured 
If the insured has any means of making good the loss 
otherwise than at his own cost or that of the insurer, as by 
suing the person who caused the loss, he must either cede 
to the insurer the benefit of such means on being paid in 
full by the insurer, or he must himself exercise such means 
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for the benefit of the insurer The nsks insured against 
are limited and defined in the instrument or policy embody- 
ing the terms of the contract In some exceptional cases, 
2 e in “valued pohaes," the value of the artide is agreed, 
and such agreement is conclusive unless the insurer can 
prove that the value nas inserted fraudulently, m which case 
the whole policy is void, or by mistake m which case it can 
be rectified 

§ 175. All matenal Facts must be disdosed. — ^What- 
ever be the kind of insurance, complete disclosure is required 
of all facts relating to the nsk to be undeiiaken by the 
insurer If any information be kept back diat would have 
affected the insurer in undermking the nslq the policy will 
be void, even though the insured did not know it was 
matenal A concealment will have the same effect as a 
misiepresentation The insured is, however, only bound to 
disclose that which he knows, and where he has no mforma- 
tion on any point raised he should say so 

§ 176 !I%e Assured must; have an Interest in the 
Subject Matter — Any person may insure, provided he 
have an “insurable interest” in the e\ent insured He 
must be in such a position tha^ if the event happens, he 
will gam an advant^e , if it is frustrated, he will suffer a 
loss Except in the case of life and acadent insurance he 
can only insure in respect of his interest and so that he 
may be indemnified against loss which will result to him 
from the happening of the e\ent msured against 

In the case of fire insurance the assured must possess 
an insurable interest, both at the date of the policy and at 
the time the fire happens As regards bu.Idmgs, any one 
having an interest in the property can insure but he can 
only retain out of the msurance moneys the value of his 
own interest Common camem, factors, brokers, wharfingers, 
and pawnbrokers have an insurable interest in the goods 
in dieir possession 

§ 177. The Premium — ^The money payment in con- 
sideration of which the insurer undertakes the nsk is called 
the premium It is the universal practice of msurers, 
except in the case of manne jnsurance, to stipulate that the 

II - 
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contract shall not take effect until the premium has been 
paid The premium may consist of a lump sum or of 
peno^cal payments. \^ere the premiums are payable 
yearly the insurance is from year to year , if they are paid 
halfoyearly or quarterly the insurance is from h^f-year to 
half-year or from quarter to quarter. In the case of an 
insurance extending over a number of years, a certain 
number of days, called days of grace, beyond the day ibced 
for the payment of premiums are allowed for payment 

Unless there is an agreement to the contrary, if a loss 
occur during these days of grace, the assured has no right 
of action on the policy Strictly speaking, the premiums 
should be paid on the day appointed Insurance companies, 
however, as a rule, provide that the policy shall be good and 
valid during the days of grace allowed. 

It is a recognised rule that if the nsk be not incurred 
the premium paid is recoverable — no nsl^ no premium 
The nsk is regarded as the consideration for the premium, 
and if It be not incurred, the consideration fails and the 
premium must be returned On the other hand, if the nsk 
once commences no portion of ffie premium is returnable 


Marine Iitsurance 

§ 178. Underwntmg. — Manne insurance takes place 
where a ship or cargo or freight is insured against loss dunng 
a fixed time or between one poit and another. The insurance 
15 generally effected with individuals who are called under- 
wnters, from the custom of the insurer entering into the con- 
tract by wntmg under or at the foot of the policy his name and 
the amount of nsk he undertakes A well-known association 
of underwnters is known by the name of Lloyd’s The 
members meet and carry on their business in rooms over 
the London Royal Exchange. Lloyd’s underwnters m- 
dividually sign their names at the foot of the policy, and 
opposite thereto the sum insured by each, m figures and also 
in word^ with the date of so doing Each underwnter insures 
for the amount wntten opposite his nam^ and can m no ar- 
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cumstances be made liable for more than that amount, or m 
the event of a partial loss, for a proportionate part thereof 
This IS called underwriting the policy for so much, and each 
underwriter diereby enters into a separate contract with the 
insured for the amount set opposite to his name Under- 
wnting is also undertaken by companies, the form of under- 
\vntmg depending on the articles of assoaation or other 
instrument constituting the company A number of ship- 
owners sometimes join together for Ae mutual insurance of 
their respective vessels Here there are no premiums, the ' 
losses in each year being made good by the members 
in proportion to the amount of ship property insured in 
the club Insurance brokem are usually employed to 
negotiate a policy by both the insurer and the assured 

§ 179t may be insured — Not only may a ship 
or Its cargo be insured, but also any speaal property in 
the sam^ sudi as the shipowner’s interest m the freight 
Freight is the pnce to be paid by a shipper of goods to the 
shipowner for the carnage of goods by ship It is not due 
unless the goods are delivered at the port of destination 
Many events might happen that would prevent such delivery, 
and m order to protect himsdf against possible loss, the 
shipowner may insure his expected freight 

§ 180. Emds of Policies — The leading kinds of poli- 
cies are valued and open pohaes, and time and voyage 
policies 

A valued policy is one m which the agreed value of the 
subject insured, as between the assured and the underwnter, 
15 stated on the face of the pohqr This value is conclusive^ 
whether it be greater or less than the value in the open 
market, unless the insurer can prove that the assured 
inserted the value fraudulently, in nhidi case the policy is 
void Mistakes in raluation may also in some circum- 
stances be rectified Ships and freights are almost always 
insured in valued policies 

An open policy is one in which the value of the subject 
insured is not stated in die policy as between the assured 
and the undenvnter, but is left to be proved by eiidence in 
case of loss Goods are generally insured by open pohaes, 
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as their value can be ascertained by invoicesj valuations^ or 
other methods 

A policy is one in which the nsk is undertaken 
during a particular voyage between ports specified in the 
policy, eg, from London to New York. 

A iwte policy is one m which the risk is undertaken 
during a fixed time specified in the policy, eg from noon 
of the ist January 1903 to noon of the ist January 1904 
§ 181. The Slip and the Policy — ^When a broker is 
requested to effect an insurance, he prepares a bnef state- 
ment of the leading particulars of the nsk to be insured 
This statement^ called the shp, is presented to the under- 
wnters, who imtial it for the sum each proposes to under- 
wnte In the case of companies a separate slip is presented 
to each A policy embodymg the terms contamed in the 
slip IS subsequently prepared and undenvntten, as the law 
requires that every agreement for sea -insurance to be 
valid must be expiessed m a policy The slip by itself 
cannot be enforced in the courts, but it is always treated 
by underwnters as if it were as binding as the policy itself, 
and, as it represents the terms to which the parties have 
agreed, these identical terms ought to be embodied m the 
policy 

The form of policy in use is very complex, but as every 
clause has undergone a searching examination in the courts, 
the meaning of the various clauses is well known The 
policy IS the only legal evidence of the terms of the contract, 
and after it has been underwritten no matenal alteration can 
be introduced without the consent of all parties 

§ 182. Terms of the Policy — k policy contains the 
name of the insured, the name of the ship, the subject 
matter of the insurance, a statement of where the voyage is 
to begin and end, the penis insured against, permission for 
the insurer to take steps if necessary to protect the property, 
the date, the amount of premium, and the sum underwntten 
(see Appendu^ p lyj) The policy must be stamped 
The policy is of course only effective as an insurance against 
"the adventures and perils” enumerated in the policy 
It will be seen that these include (amongst others) penis 
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of the seas, fire, jettison, barratry, and *'all other penis,” 
{ « all other penis of a like nature As to thes^ we ne^ 
only say that jettison is the intentional throwing overboard 
of cargo or of the ship’s efiects so as to lighten the ship for 
the common safety Barratry means any wilfiil misconduct 
committed by the captain or crew without the connivance 
of the shipowner, and tending to his prejudice either as 
mjunng or exposing to nsk of injury, forfeiture, or seizure 
his property or the property entrusted to his care — such as 
scutthng the ship, smuggling, or illegal trading For any 
loss which IS wholly outside the penis insured against the 
insurers are not liable. 

§ 183 Warranties — Underwnters, for their own pro- 
tection, often stipulate for the insertion of certam express 
warranties m the policy A uarran^ may be defined as a 
stipulation upon the truth or fulfilment of which the vahdity 
of die entire contract is to depend Express warranties 
usually relate to the tune of saihog, where it is alleged 
that the ship has sailed or that it will sail on or before a 
certain day, or to the neutral character of the ship and cargo 
dunng a time of war Apart fiom these egress warranties, 
there are certam warranties unplied by law that haie the 
same force as if they were formally set out m the policy 
itsdf 

The leading implied warranties are (z) that the ship is 
seaworthy, (2) that the ship will not deviate, and (3) that 
the voyage is legal 

I Seaworthiness — In the case of a \ojage policy, te 
where the insurance is in respect of a voyage from 
one port to another, the pohcy imphes tliat the ship 
IS seaworthy at the outeet of Ae vo^ge 

By **seaw orthy ” is meant m a fit state as to repairs, equip- 
ments, crew, and all other respects, to encounter the 
ordinary penis of the ^0}age and complete her \0)'age m 
ordinary weather with reasonable despatch If the ship is 
lost, and it appears that she was unseaw orthy, the under- 
writers are not liable on the policy In the case of a 
time pohcy, which is sometimes effected when the ship 
IS at sea, no warranty of seaworthiness is implied. 
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2 Not to deviate — A deviation from the proper course 

of the voyage releases the underwriters, unless such 
deviation is rendered necessary by the accidents of 
the voyage 

In almost all voyages usage has prescnbed a certain 
course as the best, and it is nsk to the vessel whilst pursuing 
this couise that is insured against 

3 Legality of vcya^e «An insurance on a ship engaged 

m a t^e or venture illegal by the law of the country 
m whidi the insurance is effected is void, provided 
the assured knew o^ or was m any way a party to, 
the illegality 

For instance, an insurance in England on a vessel 
engaged m smugghng goods into England is not binding 

§ 184 Sue and Labour Clause.— The insured is bound 
by law to use all reasonable efforts to avoid or minimise a 
loss, and unless otherwise agreed he cannot recover from 
the underwnters the expenditure mcurred m usmg those 
efforts The sue and labour clause is inserted to enable 
him to recover those expenses from the undenvnters 
Expenses incurred for the purpose of averting or diminish- 
ing any loss not covered by tiie policy are not recoverable 
under the clause Thus if a policy exempts the under- 
writers from liability to pay for loss by capture, expenses 
incurred m preventing capture cannot be claimed. And 
the expenses must have been mcurred by the insured or his 
agents, not by strangers 11^ for instance, a ship is left 
derelict and then towed mto port by some one who finds 
her, there is no daim under this clause Lastly, the 
expenses must be reasonable, and such as a prudent owner 
would incur if he were not insured 

§ 185 The Memorandum — ^At the foot of the policy 
IS found a clause that has for its object the protection of 
the undenvnter against tnfimg daims and the exemption of 
certain perishable goods from the policy except under 
certain arcumstances The effect of the clause (m the 
example in the Appendix is as follows The underwnter 

> The expresaon ** warranted free from average unless general" 
means that it is agreed that the poluy does not co\er paitid loss of 
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IS not liable to make good (i) any partial loss in the case 
of com, fish, salt, fruity flour, and seed , (2) any partial loss 
under 5 per cent in the case of sugar, tobacco, hemp, flax, 
hides and skins ; (3) any partial loss under 3 per cent in 
respect of other goods or of the ship and freight except 
in all these cases where the loss 15 incurred by the ship 
being stranded or the Joss is a “general average loss” 
(see § 24s) 

§ 186 . Total and Partial Loss — k ship or a cargo or 
freight may suffer a total loss or a partial loss 

A Mai loss of a ship is suffered where the ship ceases 
to exist as a ship and cannot reasonably be again made 
into a ship So also a cargo of a certain commodity is 
said to be totally lost where it ceases to exist as that com- 
modity and cannot be reasonably lestored to its former 
character Thus a caigo of hides may be so damaged as 
to be useless as hides, but it may be very good manure 
Nevertheless it is said to be totally lost because it is not, 
and cannot be made into, a cargo of hides A total loss of 
freight occurs \ihere the ship or cargo is so damaged that 
the cargo cannot be delitered and consequently freight 
cannot be earned 

A total loss may be actual or constructive When it is 
physically impossible to restore the thing insured to its 
original charactei the loss is acli/alf but when to do so is 
physicall) possible, but not worth the cost, and therefore 
impossible in a commercial sense, the loss is said to be a 
cominiehve Mai loss In this case the assured may give 
to the undenvnters notice that he abandons the thing 
insured, and he may then claim as for an actual total loss 
The thing abandoned becomes the property of the under- 
writers, and they must pay the full value as for an actual 
total loss 

A notice of abandonment must be unconditional and 
must be giien as soon as the assured has received sufficient 

ilie subject mailer insured odier than a general average loss A 
general 'iienge loss is expendilure^oluntvily incurred in time of penl 
for ptcscn'atioD of the ship and cargo, a proportion of which falls upon 
the goods insured {§ 345) 
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mfonnation to enable him to make up bis mind whether to 
abandon or not An assuied is not at Iibeity to abandon 
a part of a cargo He must abandon all or none 

If a ship IS damaged, or part of a cargo is totally lost, 
or if, though damaged, it is not totally lost as defined 
above^ or if part of the freight is lost^ as where only a 
portion of the cargo is delivered, there is what is called a 
partial loss 

If the ship is damaged, the undenvnters have to pay 
part of the cost of the repairs As a rule they only pay 
two-thirds of this, as the assured is supposed to benefit to 
the extent of the other third by having new mateiials in 
his ship instead of old An exception is made in the case 
of new ships, where the underwriters pay the full cost, and 
It is non usual to insert a clause in policies to the effect 
that they shall pay the full cost of repairs to the hulls of 
iron ships 

If part of a cargo is totally lost, the undenvnteis pay as 
for a total loss of that part , but in the case of damage to 
the whole or part of a cargo, the lule is more difficult 

Unless a stipulation to the contraiy is inseited m the 
policy, the rule for ascertaining the loss is as follows 
ascertain three things — (i) the lalue at the port of destma- 
tion as if uninjured , (2) the value at the same port as if 
injured , (3) the original value. Then make the following 
calculation As the value uninjured is to the value when 
damaged, so is their original value to the fourth quantity 
This fourth quantity being subtracted from the onginal 
value, gives the amount to be paid by the undenvnters 
For instance, suppose goods valued £100 in London are 
shipped to Calcutta, where they would sdl uninjured foi 
^£300, but on mg to damage incurred on the voyage they 
bni|g;^i5o 

200 150 100 X 

The solution of this problem gives Subtracting £7$ 
from ;£ioo, we obtain ;£25 as tlie sum to be paid by the 
underwriters. 

In this case the assured lost one-fouith the value of the 
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goods at the port of desbnatton, but the undenvnter does 
not undertake to repay him more than one-fourth of the 
onginal value. The onginal value is regarded as the 
invoice price at the port of loading, plus the expenses of 
putting the goods on board, the premium for msurance^ and 
commission 

§ 187 , Tlie Law of Marine Insurance has now been 
codified in the Manne Insurance Act, 1906, amended by 
the Manne Insurance (Gambling Poliaes) Act, 1909, 
which latter Act makes it a cnminal offence to effect a 
contract of marine insurance when the insured has no 
insurable interest in the subject matter insured 


Fire Insurance 

§ 188. Definition and Nature of the Contract. — ^The 
contract of fire insurance is a contract by which one party, 
in consideration of the pa)*ment of a sum 5 f money, under- 
takes to make good any loss or damage by fire, not exceed- 
ing a named amount, iihich may occur during a speafied 
penod The contract is, as we ha\e pointed out, one of 
indemnity — the sum named in the policy is not the measure 
of the loss, but the limit of what can be recovered The 
assured must hai e a pecuniary interest in the subject matter 
As a rule, any subsisting nght or interest in the property 
insured is an insurable interest A trustee^ for example 
may insure the trust-estate, and so can the person entitled 
to the income of such estate. An insurance company in 
which propert)' is insured has a sufficient interest” to 
enable it to reinsure \Snien an insurer would be involved 
in very heavy loss upon a polic) in the event of a fire, he 
often re-msures so that he is insured with some other 
insurer against part of this loss In this way the loss may 
be ultimately distributed among a number of offices Any 
one who has possession of propert} and is responsible in 
case It is destroyed by fire can insuie, eg- a pawnbroker, a 
factor, a warehouseman, a wharfinger, and a common 
earner, has each an insurable interest m property that 
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comes into Ins possession m the ordinary couise of his 
business 

§ 189. The Eii& Tmdertaken,— An insurance company 
that undertakes the nsk to piopeity thiough fire usually 
inserts stipulations m the pohey with the object of defining 
the nsk more dearly 

By ''fire ' is meant ignition of the property itself or 
some substance near it not used to cieate heat Damage 
arising from excessive heating without fiie is not damage 
due to file within the meaning of a policy Something 
must catch fiie^ but so long as this occuis any lesultmg 
loss, eg* by smoke or by water used to put out the fiie, is 
recoverable though the insured propeily has not itself 
caught fire In case a fiie is due to an cvplosion, the 
company is Uable, but not where the explosion of itsell 
causes the damage Clauses are frequently inserted m a 
policy with the object of defining the company’s liability 
where theie is an explosion, eg, "The policy does not 
cover loss or damage by explosion, except loss or damage 
by explosion of gas in a building not forming part of any 
gas works, or by explosion of domestic boilers and domestic 
heating apparatus ” Gas works are excepted as a specially 
hazardous nsk 

Loss due to tlie natuial heating that occurs sometimes 
in hay, com, seeds, and other propeity is usually excluded, 
eg “The policy does not covei loss oi damage by fire to 
property occasioned by oi happening thiough its own 
spontaneous fermentation or beating ” 

It IS also usual to except any loss by fire due “to 
invasion, foreign enemy, not, or cnil commotion ” 

As to the propeity tnmred care must be taken to see 
that the policy covers all the propeity intended to be 
included, and that the ownership of Uie property is coirectly 
described As a rule, “ piopeity held upon tiust or upon 
commission” is excluded unless expressly described as 
such An insurance by a husband of Ins own pioperty 
does not cover the property of his wife or of his seivants 
or bis visitois 

§ 190. The FroposaL — ^Where it is desired to effect an 
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insurance against fire, it is necessary to make a proposal 
stating particulars of the nsk to be insured In drawing 
up this proposal care should be taken (i) to describe 
accurately the property to be insured and the building, if 
any, m which it is contained, (2} not to make any mis* 
statement , (3) not to omit any known fact material m 
estimating &e nsk Not only does non-disclosure of 
matenal facts known to the proposer vitiate the policy at 
law , but a clause in the pohcy itself usually declares that 
It IS to be void if such non-disdosure exists Misrepresenta- 
tions have a similar effect 

§191. Oonditions that sure to avoid the Policy. — 
A fire pohcy, as a rule, enumerates certain matters which 
if they occur are to avoid the policy The more unportant 
of these are as follows — 

I. Misdescnption or omission of matenal &cts m the 
proposal. 

2 Increasing the nsk subsequent to the policy by doing 
anything to the property or to any building in which it is 
contained without the consent of the insurer. 

3 Removing the property without the consent of the 
insurer 

4 Assigning the property otherwise than by will widi- 
out the consent of the insurer, unless the policy be assigned 
as well 

§ 192. The Preiniiiin.--The premium is usually payable 
at the time the insurance is effected , the pohcy not being 
issued until such premium is paid 

Subsequent premiums are payable yearly, a r^rfait^ 
number of days of grace bemg allowed by some offices 
A clause is sometunes inserted to the effect that the policy 
is not to become void notivithstanding the occurrence of a 
loss by fire withm the days of grace allowed, provided the 
premium be duly paid on or before the expiration of such 
days 

§ 193 Occurrence of a Loss —A policy requires the 
assured when the loss occurs to give notice to the company 
and to deliver within a certain time a statement of the 
articles lost, with an estimate of their lalue at the time of 
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tbe fire, and to support sodi statementi if required, by 
proofs and explanations. A statutory dedaration as to the 
truth of the statement may also be required. 

An insurance company usually leserves to itself the 
right to reinstate or replace the property injured instead of 
paying the value of the damage sustained 

§ 194. Goncnirent Policies.— The assuied may effect 
insurances on the same property in several offices. In 
such a case, apart from any stipulations in the poliaes, he 
may recover from any one office^ but if one office pays, it is 
entitled to a contribution from the other offices A clause 
IS usually inserted in a policy to restnet the liability of 
each office to a piopoitionate amount of die loss, ig, *'If 
at the time of any loss or damage by fire happening to 
any property hereby insured theie be any other subsisting 
insurance or insurances, whether effected by the assured 
or by any other persons, covenng the same property, the 
company shall not be liable to pay or contiibute more 
than Its rateable proportion of such loss or damage " The 
appoitionment of the loss between several companies is a 
difficult matter. As a rule, it is undertaken by the insurance 
offices concerned or is referred to arbitration 


Life Insttrance 

§ 195. Not an Indemnity. — A life insurance is a con- 
tract by which the insurer, in consideiation of a premium 
paid by the assured, undertakes to pay to the person 
insunng or his personal representatives a certain sum of 
money in case the assured dies within the peiiod covered 
by the insurance The contract is an agieement to pay a 
given sum at death, it is not a contract to indemnify 
against loss which the assured or any one else suffers by 
the death of the person whose life is insured Very 
commonly a person insures his own life, and the insurers 
undertake to pay tlie amount insured to his administrators, 
executors, or assigns upon his death 

§ 196 Insurable interest. — The person insuring must 
possess, at the time when the insurance is effected, an 
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“insurable interest” m the life of the parly insured 
E\ei7 person has an insurable interest in his own life and 
in thal of his or her wife or husband In all other cases 
the interest must be pecuniaryi that is to say, it must be 
such that the insured stands to lose something of money 
\alue by the death of the life insured , and the amount for 
which he may lawfully insure is the amount of his pecuniary 
interest So a creditor has an insurable interest m the life 
of his debtor to the amount of the debt , but a parent has 
no msurable interest m the hfe of his children Insurances 
with Friendly Societies for small sums for funeral expenses 
of diildren, parents, and odier near relatives are, however, 
now permitted by statute, though the moral obligation to 
mcur funeral expenses does no^ except in such cases, con- 
stitute an insurable interest 

§ 197 . The Proposal and the Policy —The first step 
usually taken towards effecting an insurance is the fillmg 
up of a proposal giving particulars relatmg to the health 
and habits of the pfbposer A declaration has also to be 
signed that the statements are to be taken as the basis of 
the contract, and that any untrue statement shall avoid it 
This document is regarded as part of the pohcy The 
greatest care should be taken m filling up the proposal, as 
any mis-statement will prevent the insurance moneys being 
recei\ed, e^en though the proposer hona fide believed such 
statements to be true. The policy itsdf states the names 
of the parties, the nsks insured against, the time dunng 
which It IS to be in force, and the amount of the premium 
The policy usually provides that it shall be forfeited by 
non-pa>ment of the premiums, by residence Outside certain 
specified limits, and in the e\ent of death by sumde, 
duelling, or the hands of justice, except so far as the honor 
fide interests of third parties are concerned This exception 
is in^duced so as to protect the interest of any person 
who has purchased the policy or acquired anj interest in it 
(For a Form of Proposal and Pohcy see Appendix, p 167 ) 

S PreffliUTn.-- The premium is usually made 

pajable in annual, or half-yearly, or quarterly instalments 
aometimes a single payment is made to coverall premiums 
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Strictly speaking, the premium is payable on or before the 
day appointed, even though days of grace are allowed. But 
it IS the general custom of insurance companies, in the case 
of death after the day for payment, but before the days of 
grace have expired, to pay the amount of the policy, less 
the premium due The assured should take care to see 
that such a clause is inserted in the policy It is also 
usually provided that if the policy lapse by non-payment of 
the premium within the days of grace, it shall be renewable 
by the assured on payment of a fine 

§ 199. Assignment. — ^Apohcyof life insurance maybe 
assigned or sold to a third party The assignment must be 
in wilting, and notice in wnting must be given to the 
insurer A policy may also be mortgaged to secure the 
repayment of a sum of money. 

§ 200. Other kinds of Insurance. — Insurances are 
often made against other risks than those above mentioned, 
Accident insurance is akin to life insurance Tlie insuier, 
in consideiation of a premium, agrees to pay to the assured 
a fixed sum m case of accident or illness, or a fixed sum 
per week during incapacity from accident oi illness Insur- 
ance against buiglaiy or housebreaking is analogous to fire 
insurance, as also is guarantee insurance, a foim of insurance 
in which the insurer undertakes to make good losses by 
dishonesty of servants oi officials In all these the nsks 
insured against appear in the policy, and care must be 
taken that the policy covers all the risks against which it 
IS desired to insure So a policy against burglary and 
housebiciking does not entitle the assured to be indemnified 
against loss by theft which does not amount to buiglary or 
housebreaking 

§ 201. Authorities. — The Lmv of Insmance^ by Mr 
Porter, deals with fiie, life, accident, and guarantee insur- 
ances, as also does Mi Hartley’s Analysts of the I/m of 
Insitrancs and MacGiUivray’s Insurance Law Marine in- 
surance IS treated at length by Mr Lowndes, Mr Arnould, 
and other writers The Marine Insurance Act^ ipodj by 
Sir M D Chalmers, contains the Act with excellent notes 
Mr. Welford has written at length on Fiie Insurance 



CHAPTER III 

GUARANTEES 

§ 202 Hatnie of a Guaiantee — A. guarantee is a 
contract by nhich one person undertakes to be answerable 
for the payment of a debt or the perfomiance of an act. 
in case another person who is pnmaiiiy responsible &il5 to 
pay the debt or to perform the act The person pninanly 
liable IS called the “pnncipal,” and the person nho gives 
the guarantee the ** surety ” 

A guarantee implies t^t there is a contract on which a 
principal is primarily habl^ the liability of the guarantor 
being secondary, t e arising only on the pnnapal^s de&nlt 
The proper form of a guarantee is, If A. does not pay you, 
I Here the wnter clearly indicates that payment 

must be sought from A , and resort is to be bad to himself 
only in case A makes default Expressions sudi as, “If 
you supply goods to A , I will pa.} j ou,” are equn ocal, since 
the uords may mean either a guarantee or that a pnmary 
liability IS undertaken All the circumstances must dien 
be examined in order to see to uhom credit uas really 
given If, for example, the goods uere debited to A , then 
It is clear that A. was treated as piincipaL 

§ 203 Fonn of Gfttazantee — The Statute of Frauds 
enacts that no action shall be brought upon any promise to 
guarantee the debt of another, unless the agreement or 
some memorandum or note thereof shall be in writing and 
signed b> the party to be diarged dierewidi or some 
other person thereunto by him lawfully authorised. Oral 
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guarantees are not by this statute made wholly void 
if the guarantor or surety discharges the obligation the 
transaction is good But if the pnnapal does not dis> 
diazge the promise, an action cannot be brought against 
the guarantor. The wntmg should show the names 
of the parties and the piomisi^ but the consideration 
need not be stated in writing provided there is an existing 
consideration 

§ 204. Liability of the Surety.— The surety is liable 
on the default of the pnnapd, and once the pnnapal has 
committed a default the surety may be sued at once In 
other words, the creditor is not obliged to sue the pnnapal 
before suing the surety, nor is he obliged to give the surety 
notice of default having been mad^ nor need he demand 
payment from the surety !f the surety desires to secure 
that the pnnapal shall be sued first, and that he shall have 
notice given him of any default, and that he is not to be 
liable until a demand for payment is made, he must secure 
that suitable provisions are inserted in the guarantee 
The extent of the surety’s liability depends upon the 
terms of the guarantee The instrument may contain 
limitations as to amount or as to time As regards time, 
a guarantee may be a "continuing” one or not 

§ 205. Gontinoing Guarantee. — A. continuing guarantee 
IS one that is not restricted to a single dealing If A 
guarantees the payment of any debt B may contract in his 
business, not exceeding loo, A makes himself liable for any 
debts not exceeding ;£ioo whidi B may from time to time con- 
tract in his business Hence if the guarantor desires to be 
surety for a single dealing only, he should take care to say so 
§ 206. Fidehty Guarantee — Guarantees are frequently 
given for the fidelity of a person engaged m an office, or in 
some employment Care should be taken to state distinctly 
whether the guarantee is intended to apply to an appoint- 
ment to another but similar office As a rule, any material 
alteration in the duties of an office or appointment to a 
new office discharges the surety 

§ 207. Bights of the Surety. — A surety who discharges 
<he whole or part of the debt has a right of action against 
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the pnncipal for nhat he has paid This right of action 
does not arise directly ^ut of the contract of guaiantee, 
inasmuch as that contract is one enteied into between the 
suiety and the creditor the pnncipal is not a party to 
It But when a guarantee is given by one man at the 
request of another, the law treats the payment of the debt 
by the surety as a payment at the request of the pnncipal, 
and gives the surety an action against the pnnapal for the 
amount paid Where the surety pays the debt^ he is 
entitled to the benefit of all secunties which the pnnapal 
may have given the creditor to secure payment 

Where there are several co-sureties, any one paying the 
debt has a nght to compel die others to contnbute their 
respective shares This nght anses the moment the surety 
has paid more than his share of the common debt No 
contnbution anses where the liability of each surety is 
limited to a given sum, inasmuch as in such a case each is 
bound to pay that sum and no more. The right exists 
only where the sureties are bound joindy or joindy and 
severally The power of a surety to call on his co<sUTeties 
for contnbution before he has paid anything, or where he 
has paid his share only, is doubtful probably be could call 
upon them to give him an indemnity against having to pay 
more than his share 

§ 208t Discharge of the Surety — ^Tbe guarantee may 
be void and ha\e no legal effect For instancy 

tf the consideration for which it is given fails, or if the 
creditor alters die instrument of guarantee after its execution 
in a matenal point, the surety is disdiatged 

A guarantee often contains a dause that the surety may 
re\oke it on notice to the creditor. In sudi a case, notice 
will alwa}’s discharge the surety If the guarantee contains 
no such dause, the nght of the surety to revoke it depends 
on the nature of the guarantee The substitution of a new 
agreement for the guarantee before breadi will discharge 
the surety from all liability under the old agreement. The 
death of the surety, though it does not affect the liability 
of his estate in respect of past transactions, will operate 
as a relocation, provided the guarantee could have been 

X 
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deteimmed by notice If, however, the surety could not 
have put an end to the guarantee by notice, bis liability 
remains 

The conduct of the creditor may operate as a dischaige 
of the surety The general rule is, that if the creditor does 
any act to the prejudice of the surety, the guarantee is at 
an end Hence any material variation from the terms of 
the contract made between the principal and die creditor 
discharges the surety, on the ground that the surety became 
surety on the faith of the original agieement For instance, 
a building contract provided that three-quarters of the work 
as finished should be paid for every three months, and 
the remaining quarter on completion Payments of more 
than three-quarters were made without the consent of tlic 
sureties before the woik ivas completed, and it was held 
the sureties for the performance of the work were dis 
charged 

The terms of the agreement between the pnncipal and 
surety must also be carefully obseived or fulfilled, oAeiwise 
the surety is not liable, eg* a surety for moneys “to be 
received” by another is only liable for moneys actually 
received by that other 

A surety is dischaiged if the creditor mthout his consent 
agrees to give the pnncipal time for payment, even though 
no injury actually accrues to the surety The agreement 
to give time must^ however, be one that the pnncipal could 
enforce We have seen that unless the extension of tune 
given by a creditor to a debtor is suppoited by a considera* 
tion, the creditor is not bound to wait, but may sue at once. 
In such a case there is an agreement without a consideiation, 
t e there is no contract. But if the cieditor enters into a 
binding agieement with the pnncipal, for consideration, to 
give the surety an extension of tune, the surety is disdiaiged, 
because the right of the suiety to pay the debt and sue the 
pnncipal is affected Tlie suiety by a contract made 
between himself and the creditor may secure time for 
payment provided he gives some considemtion Any 
negligence of the creditor m doing what he is legally 
hound to do, by leason of which the position of the suiety 
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IS made worse, will disdiaige the surety as for instance 
where the pnnapal did not present a bill of exchange for 
payment when it became du^ and the parties liable to pay 
subsequently became insolvent A surety, as we have seen, 
is on payment of the debt entitled to the secunties held by 
the creihtor The creditor is bound to use due diligence 
m taking care of such securities, and if he lose them the 
surety is discharged. 

The guarantee may also come to an end by payment of 
the debt by the pnnapal and by release of the debt by the 
creditor 

When default is made by die pnnapal, the surety should 
be sued within six years if the guarantee is not under seal, 
twenty years if it is under seal, otherwise the nght of action 
IS extinguished by the Statute of Limitations 

§ 209. Authorities.— Smith’s MacmtiU Lceofj De 
Colyar’s Law of GttaranUes, The Lem of Prtnapal and 
Suretyi by Mr Justice Rowlatt 
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§ 210 Oharter-parties and Bills of Lading —A mei- 
chant who is shipping goods may either ship them as part of 
a cargo or may hue an entire vessel wheie the goods are 
sufficient to fill the vessel In the latter case the goods 
may not be his own, as for example where he takes the risk 
of collecting a cargo fiom various exporters Wlieie an 
entire ship is hired, a foimal document embodying the 
agreed terms is prepared, odled a cliafter-pariy, 'V^iere 
goods are shipped as part of a cargo, the contiact may be a 
verbal one or it may be collected from the notices issued 
by the shipping company , but ou the delivery of the goods 
on board^, a receipt, called a bill of ladings is given by the 
shipowner or his agent, and though this bill of lading is not 
the contract itself, it is evidence of the contract. A bill of 
lading contains the conditions upon which the shipowner 
receives the goods for carnage It is usually on a 
printed form, the contents of which are well known to 
shippers, and is often filled up by die shipper. A shippei 
who presents a bill of lading foi signature^ or accepts one 
without protest, will generally be taken to have agreed to all 
Its terms 

By a charter-party the charterei usually secures die use 
of the vessel and the services of the master and crew for a 
particular voyage. By a bill of lading the shipper secures 
a receipt for the goods If the bill of lading makes the 
goods deliverable **to order” or “to order or assigns,” it 
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may be endorsed and debvered to another party, vho 
thereby takes the property m the goods and acquires the 
same nghts and liabilities as if it were onginally issued 
to him 

The amount payable to the shipowner for carnage and 
delivery of the goods is called finght The shipowner 
cannot claim it until he is i^dy to deliver the goods ; the 
consignee of the goods {t e the person to whom they are 
consigned or sent) cannot have them unless he is ready to 
pay the freight 

§ 211. Tenus implied m Cha^fee^part!les and Bills of 
Lading — It must be remembered that though the contract 
between the parties is to be sought in part in the charter- 
party or bill of lading, there are certain warranties or 
conditions implied m all contracts for the carnage of goods 
by sea, unless expressly evduded Thus there is an imphed 
warranty that the vessel is s^worthy at the time of loadmg 
and sailing, and the shipowner impliedly contracts that the 
vessel will commence and (mmplete the voyage with all 
reasonable despatdi, and will not deviate from the usual 
course of navigation, except to save life or protect the 
vessel or cargo from some imminent penl Many of the 
clauses of charter-parties are inserted to qualify these 
implied warranties by hmiting or enlarging tfaeun^ATect or 
excluding them altogether 

Charter-parties 

§ 212 Form of Charter-party. — A diarter-party is 
often a lengthy document containing many clauses regulating 
the rights of the parties according to the nature of the 
cargo and the voj’agc and the requirements of die parties 
In many trades diere are forms m use which have been 
agreed to by representatiyes of the prmapal shipowners and 
shippers engaged in the trade. Most charter-parties, however, 
consist of an agreement whereby the shipowner agrees to 
bnng the ship to the port of loading (the preliminary 
voyage), and there to load a full and complete cargo to be 
provided by the charterer, and being so loaded to proceed 
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to the port of discharge and there ddiver the cargo on being 
paid freight It is provided also that the charterer is to be 
allowed a certain number of days for loading and unloading 
(lay days), and that if the ship is detained longer he shall 
pay damages at an agreed rate (demurrage) There are 
also provisions limitmg the liability of the shipowner for 
loss of, or damage to, the goods from certain causes, such as 
the act of God, the King’s enemies, and penis of the sea 
These excepted causes are called the excepted penis The 
charter-party may also contam a number of detailed provi- 
sions with regard to loadmg and unloading and other matters 
A charter-party might be thus expressed, though in 
practice more elaborate forms are generally used * — 

London, Ncvmltr 5, 1903 

(a) It IS this day mutually agreed between X. Y. & Co , 
owners of the good Steamer called the Rose^ 
Bntish flag 

{b) of the measurement 2000 register tons, or there* 
abouts, whereof Z is master 
{c) now m the Port of Amsterdam, and A B & Co. 
of London, freighters ^ 

{d) that the said Steamer, being tight, staunch, and 
strong, and every way fitted for the voyage 
(e) shall with all convenient speed sail and proceed to 
Constantinople or so near thereunto as she may 
safely get 

(/) and theie load, always afloat^ from the Factors of the 
said Freighters, a full and complete Cargo of wheat 
and/or seed and/or gram at the option of the 
Freighters, which the said Freighters bind themselves 
to ship, not exceedmg what she can reasonably stow 
and carry over and above her tackle, apparel, pro- 
visions, and furniture 

(g) and being so loaded shall therewith proceed to 
Liveipool or so near thereto as she can safely get, 
always afloat 


1 Or charterBra. 
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(A) and there deliver the cargo 
{£) on being paid freight [at so much per ton delivered, 
or othenvise as agreed] 

ij) the Cargo to be brought and taken from alongside 
the Steamer at Freighter’s risk and expense^ but 
the crew to render all customary assistance m 
hauling lighters alongsida 

(A) The Master has leave to sail with or without pilots, 
to can at any ports, to tow or be towed, and to 
render assistance to other vessels m distress 
(/) Thirty tunning days, Sundays, Good Friday, Easter 
Monday, Whit Monday, and Chnstmas Day ex- 
cepted, are to be allowed the said Freighters (if the 
Steamer be not sooner despatdied) for loadmg and 
unloading, and ten days on demurrage over and 
above the said lay days, at iourpence per ton on the 
Steamer’s gross T^istar tonnage per ninning day 
(w) The Act of God, Penis, Dangers, and Acadents of 
the Sea or other Waters of what nature and kind 
soever, Fire from any cause on Land or on Water, 
Barratry of the Mastm* and Crew, Enemies, Pirates 
and Robbers, Airests and Restraints of Pnnces, 
Rulers, and People, Explosions, Burstmg of Boilers, 
Breakage of Shafts, or any latent Defect m Hull 
and/or Machinery, Strandings, Colbsions, and all 
other Acadents of Navigation, and all Losses and 
Damages caused thereby, ate excepted, even when 
occasioned by negligence default, or error in judg- 
ment of the Pilot, Master, Manners, or any other 
Servants of the Shipowners 


(Signed) X Y & Ca 

A. B &Co. 

61X 

STAMP 
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§ 213. Analysis of Gliartor-party — It will be observed 
that by this agreement the shipowner agrees to provide a 
ship, and to carry the cargo to the poit of discharge and 
there deliver it . the freighter or chaiterer agrees to provide 
a caigo and bung it alongside the ship and to pay the 
freight, t e the shipowner’s remuneration for carrying the 
caigo. If either party fails without lawful excuse to perform 
his part, he is liable to an action for damages If the 
shipowner does not provide a ship, or fails to deliver the 
cargo at the agreed port of discharge, he breaks his contract 
And if the charterer does not piovide a cargo, oi a full and 
complete cargo, the shipowner is theieby prevented from 
earning his freight and he has a cause of action for “not 
loadmg” The obligations thus entered into are, however, 
not absolute. Each party’s obligation is to some extent de- 
pendent upon the othei party’s doing his pait and complying 
with certain express or implied conditions, and, as we shall 
see, the shipowner carefully guards himself from being 
liable for not deliveiing the caigo if he is prevented by any 
one of a number of specified causes 

§ 214. Capacity of Ship — Wheie a ship is registered 
her tonnage is registered at the same time This term 
“tonnage” has no reference to weight, it refers to legister 
tons of 100 cubic feet When weight is leferied to, the 
phrase “tons of 20 cwt " is used The total cubic capacity 
of the ship is called her “gross register tonnage ” Certain 
deductions are made from the total cubic capacity for 
engine space, accommodation of the crew, and similar 
things, and the remainder is registered as the ships “net 
legister'tonnage " A misstatement m the charter-party of 
the tonnage of a ship will not entitle the charteiei to 
repudiate the chartei-party unless tlie vaiiation is so gieat 
as to matenally affect the contract (clause 

§ 215, Prelumnaxy Voyage —The shipowner usually 
either agrees that the ship shall be at the port of loading 
by a specified date, or states wheie she is at the time when 
the charter-party is executed (e^ “now at Amsterdam"), 
and agrees that she §hall proceed to the port of loading with 
all convenient speed If she does not aiiive by the agreed 
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date, or if in fact she is not at the place where she is stated 
to be, the charterer is released from his obligation to load 
Moreover, even if the place iihere she is is accurately 
stated, she must proceed with all reasonable despatch, and 
if her delay in reaching the port of loading is so great as to 
" frustrate the objects of the adventure, the charterer Is not 
bound to load the ship when she arrives The shipoivner 
may also be liable to an action for damages if the ship does 
not duly arrive at the port of loading, unless he has pro- 
tected himself by the excepted penis (§ 229 } 

§ 216. Seaworthiness. — ^The charter-party usually ex- 
pressly requires the ship to be “tight, staunch, and strong, 
and every way fitted for the voyage ” at the date of the 
charter-party , but this is not so important as the under- 
takmg which is tmpltcd that the ship shall be seanorthy 
at the time of loading and sailmg If when she arrives at 
the port of loading she is not seatvorthy, and cannot be 
made so within a reasonable time, the charterer need not 
load He cannot be required to put his goods in an unsea 
worthy ship, or to wait for an mdefinite time whilst she is 
made seaworthy To be seanorthy, a ship must be reason- 
ably fit as regards design, structure, and equipment to carry 
the contemplated cargo on the agreed voyage and to meet 
the penis ordinanly encountered on such a voyage The 
ship must also be seaworthy at the time of sailing , and if 
she is not so, and the cargo is lost or damaged in con- 
sequence, the shipowner is liable, even though the immediate 
cause of the loss is one of the penis for which he says he 
will not be liable (§ 22 ^ This implied undertaking may, 
however, be excluded or modified by agreement, and often is 
§ 217. Loading — It is the charterer’s duty (unless other- 
wise agreed) to provide the cargo and bnng it alongside, 
and if from any cause he fails m this duty he is liable to 
an action for damages, unless he has protected himself, as 
he often does, by saying that he will not be liable if he is 
prevented by certain causes, such, for instancy as stnkes, 
fros^ etc. He must also provide a reasonable cargo of the 
kind W'hich the shipowner has agieed to can}', and he is 
usually bound to provide a full and complete cargo, f e as 
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mudi as the ship can reasonably carry As the freight is 
usually payable in respect of the amount earned, it is 
obviously to the interest of the shipowner to have his ship 
full It IS die shipowner’s duty to put the cargo on board, 
and he is responsible for its bemg properly stowed He 
must also provide, when necessary, ballast and dunnage 
Dunnage means mats, bamboos, or other suitable material 
for keeping the cargo from bemg damaged by contact with 
the sides and bottom of the ship 

§ 218 The Voyage.— The shipowner impliedly under- 
take to proceed on the voyage with all reasonable despatch 
and without deviatmg horn the usual and proper course of 
the voyage, except m so far as may be reasonably necessary 
for the s^ety of die ship and cargo To call at an inter- 
mediate port IS a deviation, but it may be justified if it is 
reasonably necessary to shelter from a storm or do necessary 
repairs The master may also deviate to save hfi^ as, for 
instance, to take the crew of a derelict vessel, bu^ unless 
otherwise agreed, he may not deviate to save property, as 
by taking a disabled vessel m tow and towing her to some 
place of safety 

§ 219 Gail at any Port^ etc.— The implied undertaking 
not to deviate may be vaned or exduded by express agree- 
ment In most charter-parties the ship is expressly allowed 
to take vessels m tow, to deviate to save life or property, 
and to call at certain speafied ports or at any port or ports 
The extent to which she may deviate is often very fully 
presenbed, but any deviation outside what is permitted is 
a breach of the shipowner’s undertaking 

The consequences of unjustifiable deviation are very 
serious Not only is the pohey of insurance avoided, but 
the shipowner is precluded from relying on the express 
exceptions to his liabihty for loss of or injury to the goods 
(see § 230 ). 

§220. *'So near iherefto as she can safely get.'— 
When a vessel is diartered to go for loading or discharging 
her cargo to a port “ or so near as she can safely get,” if she 
cannot get to die named port when she arrives near to it, 
she must wait a reasonable time to see if the obstacle to 
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her arriving is removed} or if after vaiting a reasonable 
time she is still unable to arrive there} then she may 
proceed to another place as near thereto as possible 
What IS a reasonable time depends on circumstances, eg 
where a vessel amves m a tidal nver at low tide, she must 
wait until the tide nses , if a harbour is frozen she must 
wait until the ice melts , and if a dock be full she must 
wait a reasonable time for a vacancy 

The word "safely” in tiie clause means safely for a 
vessel having a cargo on board Hence if the master finds 
that he cannot, on account of the weight of the cargo he is 
loading, get outside the harbour with a full cargo he is not 
bound to load part of his cargo in the harbour and part 
outside, for a ship cannot be said to safely get to a place 
from which she cannot safely get away with a full cargo 
Similarly, if this clause referred to a port of discharge, the 
master w'ould not be bound to unload part of his cargo 
outside the port and then unload the rest inside. 

§ 221. "And there deliver "—Unless otherwise agreed, 
the shipowner's duty is to take the cargo out of the ship 
and put it "over the rail,” and it is the charterer’s duty to 
take it "from alongside,” and to provide such labour, 
lighters, etc, as may be necessary for this purpose Until 
he has in this ivay put die caigo into the possession of the 
charterer or his agents he has not delivered the cargo, 
and he is still responsible for its safety Nor can he darni 
freight payable on delivery 

§ 222 Freight. — In the absence of agreement to the 
contrary, freight is payable only on delivery of the cargo 
The shipowner is not entitled to it unless he has actually 
delivered, or is ready to deliver and willing to do so on 
being paid the freight If from any cause whatever he 
cannot deliver the goods at the port of discharge he has 
not earned his freight, even though he ma> have earned 
the cargo half round the vrorld, unless the non-ddivery is 
due to the fault of the charterer Shipowner^ however, 
often stipulate for payment of the v hole or a part of the 
freight in advance, that is, when the c.ngn is put on board, 
or as soon as the ship sails If thia is the aiiangcnicnt 
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fhe fieight is payable, and cannot be recovered back if the 
goods are lost on the voyage Sudi an arrangement is 
obviously benefiaal to the shipowner 

§ 223. Lump Sum Freight —Freight is usually payable 
at the rate of so much per unit (ton, bale, etc ) deliver^ or 
shipped Sometimes, however, a “lump sum freight” is 
agreed upon, tea fi\ed sum foi the voyage, or for a period 
of time irrespective of the amount earned or delivered 
When a lump sum freight is agreed upon to be paid on 
delivery it is payable if part only of the caigo is delivered, 
the rest having been lost by some peril for which the 
shipowner is not liable 

§ 224. Fort Charges. — On the shipment of goods 
certain charges are usually levied by the port, and a 
percentage on the freight called pnmage, is papble to 
the shipowner, who usually allows part of it to the shipping 
agent If the sum paid as freight is to include these or 
any other chaiges, a statement to that effect should be 
inserted 

§ 225 Gessio Clause — Sometimes a cessio clause is 
introduced, the effect of which is that once the caigo is 
loaded the shipownei has no claim against the charterer 
for freight but looks to recoveiing it from the shippers of 
goods This clause is in use when the chaiteiei does not 
intend to load with his oivn goods, but merely to 6nd 
shippers, who ship under bills of lading The charterer is 
responsible for dead height if a full and complete caigo is 
not loaded But if it is loaded the liability of the shippers 
to pay freight is sufficient protection for the shipowner 

§ 226 Demurrage — A cerrnm time, eg^ thirty days, is 
allowed for loading and unloading The time for losing 
or unloading begins when the ship is ready to load or 
unload at the place appointed and the diarterer has notice 
of this fact ' The shipowner must always give notice to 
the chaiterers of the ship’s readiness to load at the place 
agreed upon The days allowed for loading and unloading 
are called “laydays” If the ship take longer than the 
lay days to load and unload, a stipulation is frequently put 
m the contract that the diarterer is to pay a fixed sum per 
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day for every day so occupied beyond the lay da>s This 
sum IS called « Demurrage ” VSMiere no sum is agreed, 
the shipowner has a daun for damages for detention, 
though the term ^‘demuttage” is often used to cover such 
claim for damages If no time is fixed for loading or 
unloading, the law implies that a reasonable time is 
allowed , and if such time be exceeded, either demurrage 
or damages for detention is payable 

§ 227. Dead Freight — We have seen that when the 
charterer does not load a fuU and complete cargo the ship- 
oivner suffers loss of freight This loss is recoverable as 
“dead freight,’* which is the difference between the freight 
earned by a full and complete cargo and then earned by 
the cargo actually loaded 

§ 228. IdeiL for Freight, etc —At Common Law the 
shipowner has a hen on the cargo for all freight which is 
payable at the time the goods are delivered, and is not 
bound to deliver the catgo until the freight is paid If it 
IS desired to give him a hen for anything else for 
advance freight, dead freight^ or demurrage) it is necessary 
to have a special stipulation to that effect m the charter- 
party, 

§ 229. Excepted Penis — ^The last clause is one of great 
importance and should be carefully considered by a 
charterer. Apart from this clause the shipowner’s under- 
taking to deliver the goods is absolute, and he is liable for 
all loss or damage that happens to them unless caused by 
fire or (perhaps) through the act of God, the King’s 
enemies, or the inherent unfitness of the goods to be earned 
By this dause, however, the shipowner declines responsi- 
bility for the loss of or damage to the goods when due to a 
number of different causes, such as penis of the sea, 
pirates, robbers, etc Indeed m many charter-parties these 
evceptions have been so elaborated as to coier almost 
e\ ery conceivable cause of loss or damage The shipow ner 
IS, however, bound to take care to avoid loss or damage 
e\en by the excepted penis, and is liable for such loss or 
damage if by taking reasonable care he or his sen ants 
could have avoided unless, he adds, as he often does, 
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“even when occasioned by negligence ” Moreover, unless 
otherwise agreed, if the ship was unseaworthy at sadmg, 
and tiiat unseaworthiness caused the loss or damage, the 
shipowner is liable even though the immediate cause of the 
loss or damage is some excepted peril, such as “ penis of 
the sea.” The excepted penis may be so hamed as not 
only to protect the shipowner from liability for loss of or 
damage to the goods, but also to protect him from liability 
to an action for damages if the ship does not duly amve at 
the port of loadmg (§ 215 ), and to protect the tharierer 
from liability if he is unable to provide a cargo 

§ 230 Devialaon and Excepted Feiils — If, however, 
the shipowner has unjustifiably deviated, the shipowner can 
no longer rely on the ^cepted penis He has broken his 
contract in such a fundamental way that he cannot rely on 
It, and however many excepted penis the charter-party 
may contain, they do not help him He is liable for all 
loss of or damage to the goods except such as is caused by 
an act of God or the King’s enemies or the inherent 
unfitness of the goods to be earned, eg their perishable 
nature, 

§231 Oozistmction of Excepted Feiils. — The excepted 
penis vary in every trade and with every shipoivner , the 
tendency being to increase their number, so as to enable 
the shipowner to avoid as much liability as possible 

The pnncipal penis excepted m clause m of the charter- 
party above set out are — 

1 “ The act of Godf which mcludes any accident due 
to natural causes, and such as is not due to and could 
not be prevented by human intervention A frost is 
an act of God, but where a captain filled his boiler 
overnight, and a frost came on and burst the tubes, the 
goods being thereby damaged, it was held that the acadent 
might have been prevented, and was not due to the act 
of God 

2 “ Dangers and acadents of the sea ” — “ Penis of the 
sea” 1 $ a phrase used to cover any damage to the goods 
earned, by sea-water, storms, collisions, strandmgs, occurnng 
to a vessd at sea and ansing out of the sea The damage 
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must result directly from a peril connected with the sea, 
such as beuig wrecked, colhsion mth an icebeig, rough 
weather, and not from penis i\hich, though occumng 
when the vessel is at sea, are not peculiar to the sea, such 
as ordinary wear and tear, or the bursting of boilers, or 
rats or other vermin 

3 ” — This exception null protect the shipowner 
from liability for damage caused by fire to the cargo whilst 
on a wharf or m a warehouse as well as whilst at sea 
Even without any express clause the shipowner is not liable 
for damage by fire on the ship happening without his 
default 

4 “ Banatry of the master and crew ” — Barratry is any 
cnminal or fraudulent act on the part of the master of a 
ship, or the manners, causing damage to the cargo, e g 
bonng holes m a ship to scuttle it^ breach of port rules 
resulting in detention of the ship, or fraudulent deviation 
from the course. 

5 ^^Bnemes ” — ^Ihis refers to damage by the enemies 
of the State to which the vessel belongs dunng a nar 

6 ests or restraints of princes^ rulers^ and peoples " 
— This exception does not refer to ordinary legal proceed- 
ings, but to the seizure of the vessel by a State, or the ships 
of a State For instance, if the vessel is seized whilst 
running a blockade, it is liable to be confiscated by the 
squadron that is blockading the port If France were at 
war with Germany, and France were to blockade a German 
port by prohibiting access to it through the presence of a 
French squadron, an English \e55el trying to enter such 
port would be liable to capture and confiscation 

7 ^^Strandmgs and collisions ” — Strandings and colli- 
sions may be penis of the sea, and therefore come under 
a former heading, but in some cases they would not be 
regarded as penis The proviso exempts the shipowner 
from liability e\en when the stranding or collision is 

occasioned by negligence, default, or error of judgment 
of the pilots master, manners, or other sen ants of the 
shipowners” 
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Bills of Lading 

§232. DejQmtioiL — A bill of lading is a receipt tor 
goods shipped in a vessel, signed by the person ivho 
contracts to carry them, and stating the terms on which 
the goods are to be earned The bill of lading is not 
necessarily the contract itself, as that is made before the 
biU of lading is signed, and accordingly it is only signed 
by the shipowner or the master or some other person as 
his agent As a rule, the conditions embodied in a bill 
of lading on which goods are to be carried by a particular 
Ime of vessels are well known, and when a shipper forwards 
goods for carnage he is supposed to contract with refeience 
to such conditions A bdl of lading, though not the 
contract, is evidence of the contract 

§ 233 Foim of a BiU of liading — Pifferent trades use 
different bills of lading, and many of the forms in use 
contain very elaborate provisions, but all the essential 
clauses are contained in ^e following short form — 

{a) Shipped in good order and condition hy A B 
(6) m and upon the good Steamship Ists 
(c) now lying in the Port of London and bound for 
Bombay 

with liberty to call at any port or ports for coaling 
and/or loading and/or dischaiging or other necessary 
purposes 

(e) 20 facka^ of merchandise being marked and 
numbered as per maigin 

(/) and to be delivered in like good order and condition 

at the Port of Bomhcymno or to his or 

their assigns 

(g) he or they paying freight on the said goods on 
delivery at the rate of \^eajying rate\^ and chaiges 
as per margin 

(//) It IS mutually agreed that the Ship shall have liberty 
to sail without pilots , to tow and assist vessels in 
distress, and to deviate for the purpose of saving 
lif& 
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(/) The Act of Godj Perils^ Dangers, and Accidents of 
the Sea, Fire from any cause, Barratry of the 
Master and Cre\\, Enemies, Pirates, Robbers, Arrests 
and Restraints of Princes, Rulers, and People, 
Stiandings, Collisions, and all other Accidents of 
Navigation, and all Losses and Damages caused 
thereby, are e\cepted 

(/) The Ship shall not be liable for incorrect deliiery of 
packages unless each of them shall have been 
distinctly marked by the Shippers before shipment 
{k) General Average payable according to the York- 
Antwerp Rules 

(/) In witness whereof the Master or duly authorised 
Agent of the said ship hath affirmed to the [three] Bills 
of Lading, all of this tenour and date, one of which 
Bills being accomplished, the others are to stand void 

Dated in this day of 190 

{Stoned) C. D , Agent for the Shpffimer 
(m) Weight, quantity, quality, and contents unknown 

§ 234 ** Shipped in good order and condition."— The 
bill of lading begins with an acknowledgment or admission 
^by the sliipoaner (made through his agent signing the 
bill of lading} that certain goods ha\e been shipped, and 
that \ilicn shipped they were in good order and condition 
If at the end of the \oyage they are not forthcoming, or 
if they axe not then in good order and condition, the ship- 
owners admission throws on him the burden of proving 
either tliat they were not shipped at all or that they were 
not in fact in good order and condition when shipped and 
if (as is probable) he cannot prove this, it follows that they 
must ha\e been lost or damaged (as the case may be) 
during the vojage, and he is liable to account for the loss 
or damage and pay for it unless he can show that it ivas 
due to some cause for which he is not liable 

§ 235 “Weight, quantity, quality, and contents nn- 
knoTm "—The shipowner does not know and cannot know 
anything about the contents or qualitx of the packages, 
except what the shipper tells him And he usually takes 

K 
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the weight and quantity from the shipper He therefore 
guards himself by the words at the end of the form (/;<) by 
saying he knows nothing about diese In effect the admis- 
sion that the goods described were shipped in good order 
and condition taken with these qualifying words amounts 
to his admitting that he has received on board certain 
packages described as containing goods of a certain kind 
and of a certam weight, etc , but that he himself knows 
nothing about the contents, weight, etc Nor does he know 
their quality, and he only admits that externally, so far as 
he could see, they were in good order and condition 
§ 236. “Being marked." — ^The pack^es are usually 
marked with letters and 6j,jres for the purpose of identi- 
fication These marks are entered in the margin of the 
bill of lading to show to what goods it relates. Some 
descnption of the contents lo bales cotton) and their 
weight are also often entered 

§ 237. “ To he delivered in like good order."— The 
shipowner admits that the teims upon which he has 
received the goods are that they are to be delivered at 
the port of discharge in the like good order and condition 
in which they were shipped If this stood alone it would 
amount to an absolute undertaking by him , but he afterwards^ 
. qualifies his undertaking by stating (ij ceitam exceptions 
He says in effect that he undertakes to deliver them in the 
like good order and condition unless prevented by the act 
of God or one of the other specified penis 

" § 238 "Unto or his or their asBigns,” — ^The 

shipowner generally undertakes to deliver unto a named 
consignee or his order or assigns, or to the shipper or his 
order or assigns (clause J) If delivery is to be "unto order 

or assigns,” this means unfo the shipper’s order or assign** 
A bill of lading in either of these forms is negotiable by 
endorsement and delivery And upon a sale of the goods 
the shipper may pass the property and possession in them" 
whilst they are at sea either to the consignee by naming 
him and sending him the bill of lading, or to any person 
by making the goods deliverable to his order or his assigns 
and then endorsing and delivering the bill of lading to 
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such peison. A bill of lading nhidi is endorsed m blank 
IS negotiable by delivery only and makes the goods 
deliverable to the bearer viAout further endorsement B} 
means of negotiating bills of ladmg sales and pledges of 
goods \ihilst at sea are constantly made, and the shipowner 
undertakes to deliver the goods to the person who produces 
die bill of lading properly endorsed although he may not 
be the original shipper. If he has the bill of lading, 
faae he is the person entitled to dehvery of the goods 
§ 239. ''One of which being accomplished."— The 
master usually signs tno or three duphcate or triplicate bills 
of lading for each consignment of goods (clause /} This 
occasionally leads to fraud, as the shipper may negotiate 
one bill of ladmg to X , and another bill of lading for the 
same goods to Y Honeim:, such frauds are \ery rare. 
When they do occur, the rule is that the person to whom 
a bill of lading for the goods is first negotiated for \alne 
gets the property m the goods. Ha\mg passed the 
property to X, the shipper cannot by a subsequent sale 
pass the property m the same goods to Y But if Y first 
presents his bill of lading the shipowner is enbded to let 
him have the goods, unless he kno^^s that there has been 
a prior transfer to X The shipowner onl> undertakes 
to delner the goods once, and to the first person nho 
comes along uith a regular bill of lading In this way 
Y. may get possession of X 's goods Though X. cannot 
make an> claim against the sbipoi^ner, of course he can 
daim the goods from Y 

§240 The Contract in the Bill of Lading.— The 
bill of lading shows that the contract entered into by the 
shipowner t'lth the shipper is to delt\er the goods in toe 
like good order and condition m which they were shipped 
(clause /) on freight bemg pmd by the shipper or consignee 
or bis assigns (clause g) This contract is itself assignable 
and passes by assignment of the bill of laaing to the 
person to whom the property in the goods thereby passes, 
so that such person can sue or be sued on the contrpct as 
if he u ere the original shipper 

§ 241. Freight — When a bill of Ipdtng is negotiated. 
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tbe liability to pay freight passes with the property m the 
goods to the consignee or endorsee The original shipper, 
however, continues liable also, apd the shipowner may 
sue either him or the holder of the hill of lading As in 
the case of a charter-party, unless otherwise agreed the 
freight IS payable on delivery, and cannot be claimed 
unless die shipoivner has delivered or is ready and willing 
to deliver the goods The rate or amount of freight is 
often stated in the maigin 

§ 242. Excepted Penis. — If it were not for the 
“ excepted penis ’’ the shipowner’s undertaking, as shown 
by the bill of lading, would be an absolute one to deliver 
the goods in the like good order and condition And to 
protect himself from liability for losses which are outside 
his control, or for which he will not be answerable, he 
puts m a number of excepted penis (clause t) If the 
immediate cause of loss or damage to the goods is any 
one of these excepted penis the shipowner is not liable, 
and the shipper usually protects himself and the consignee 
or other holder of the bill of lading by insunng against 
losses so caused The fact, however, that a loss is caused 
by an excepted penl does not enable the shipowner to 
daim freight if in fact the goods have not been delivered 

The construction of the various terms used in the clause 
relating to excepted penis is the same as m the case of 
charter-parties (see § 231) 

§ 243 Seaworthmess. — The shipowner impliedly war- 
rants that the ship is seaworthy at the time of sailing 
He warrants, unless otherwise agreed, not merely that he 
has done his best to make her seaworthy but that she is 
so in fact If she is not in &ct seaworthy at sailing the 
shipowner is liable for any loss of or damage to the caigo 
caused by that unseaworthiness, and the excepted penis 
do not assist him For instance, if the goods are lost by 
a penl of the sea, and the loss would not have occurred if 
the ship had been seaworthy, he is bable for the loss 
The excepted penis do no^ unless clearly expressed so 
to do, qualify or modify the warranty that the ship is sea- 
worthy As to the meaning of seaworthiness see § 216. 
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§ 244. tTndertakmg not to Doviate — ^As m the case 
of charter-parties (see § 211 } the shipowner impliedly 
undertakes not to deviate from the proper course of the 
\ 0 }age except to save hfe, to pzesene the ship and caig^o, 
and to the extent ei^ressly permitted by the bill of lading. 
If he deviates, as by calling at a port not permitted by the 
bill of lading, be cannot rely on the excepted penis to 
protect him, eien in respect of loss or damage wholly 
unconnected widi the deviation. If he breaks his contract 
by deMating unjustifiably he becomes a mere common 
earner of the caigo, and is liable for any loss of, or damage 
to, the goods unless caused by an act of God, or the King’s 
enemies, or inherent vice of the goods In the aboic 
form of bill of lading the ship is allowed (clause d) to 
call at any port or ports for certam purposes Without 
this clause such calls would be unjustifiable deviation 
§ 245 Cteneial Average — ^Where a voluntary sacnfice 
is made, or extraordinary expenditure is incurred, for the 
prcseivation of the ship and cargo, all nho are interested 
in such preservation must contnbute in proportion to the 
value of the property so saied in which they are interested 
These claims are called general a\erage contributions 
When, for example, cargo is thrown overboard to sa\e the 
ship, or IS injured by water in putting out a 'fire, or sold to 
raise money to carry out necessary repairs, or when masts 
or tackle are cut away to nght tlie ship, all parties con- 
cerned must contribute to the Joss 

The parties interested are (i) the shipowner or charterer, 
who desires to sa\e the ship and earn the freight, and ( 2 } 
the cargo-owner The master is the one to collect the con- 
tributions, but as a rule the amounts to be paid are adjusted 
at the termination of the voyage by specialists, called 
a\erage adjustors Tlie shipowner has a lien on the caigo 
for general aicragc contributions due from the cargo owner, 
similar to his hen for freight CerUiin rules, known as tlie 
York-Antwerp Rules, rclatuc to general a\erage arc often 
incorporated m a bill of lading 

§246. Salvage — A\’hcre a ship and cargo arc saicd 
fium loss or damage by the efibrts of another vessel, the 
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captain and creu of such odier vessel are entitled to a 
payment knmvn as salvage. The ship and the catgo con- 
tnbute separatdy, as the ship is not obliged to contnbute 
for the salvage of the caigo, and tfttx versa Where life is 
saved, the ship or the cargo, or both, if also saved, may 
have to contribute life salvage Where the amount to be 
paid cannot be agreed upon, it will be fixed by a judge of 
the High Court sitting m A^iialty. 

§ 247. Sottomiy Bonds — ^Money is sometimes advanced 
to the master of a ship upon tbe security of the cargo, upon 
the condition that it is only to be repaid if the ship reaches 
Its destination safely The document embodying such an 
arrangement is called a bottomry bond The master has 
no power to raise money in this way unless no other course 
IS open If, for example, he could borrow on his own 
personal credit or on that of &e shipowner, he is not justi- 
fied in resorting to a bond The money must be borrowed 
in the mterests of the cargos eg to enable the cargo to be 
earned in safety the bon^ in other words, must be one 
that is benefiad to the cargo-owner. If communication 
with the cargo-owner is possibly the master must wait his 
instructions , but if no instructions are sent within a reason- 
able time, he may raise the money No more must be 
borrowed than is necessary, as the nature of die contract 
necessitates the payment of a high rate of interest 

§ 248. Kespondentia Bond — h bond charging the cargo 
with the repayment of money upon the same terms as the 
ship is charged m a bottomry bond, is called a respondentia 
bond The same rules as apply to bottomry apply to 
respondentia, but of course it is the cargo-owner that has to 
be communicated with Money borrowed on a respondentia 
bond must be borrowed in the mterests of the caigo, eg to 
enable the cargo to be earned m safety 

§ 249. Powers and Dutira of the Master — ^Reference 
has been made m the piecedmg sections to the acts of the 
master of a vessel It may be convenient to bnng together 
some of his more important powers 

Fnmanly the master is the agent of the shipowner 
necessity may make him the agent of the caigo-owner In 
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the absence of express mstructionSi the master ought always 
to communicate with the shipowner or the cai^go-owoer and 
take their instructions when this is impossible he can act 
himself But whatever he does under such circumstances 
he must be prepared to justify on the ground of necessity , 
It IS not sufficient that he act in good failh 

The master of a ship as the agent of the shipowner is 
bound to do everything necessary to carry out the contract 
or contracts made between the shipper or shippers and 
the shipowner From this pnnaple flow both hts powers 
and his duties 

As agent of the shipowmer the master may — 

1 Deviate from the usual course in order to protect the 

ship and caigo from imminent peril 

2 Tranship the goods into another vessel where he is 

prevented through excepted penis from completing 

the \oyage 

3 Throw overboard a part of the caigo in case of 

necessity 

4 hlake a salvage agreement on behalf of the ship 

As agent of the shipper the master mai — 

1 Sell damaged goods where this is the wisest course, 

provided he cannot communicate with the cargo- 

owner 

2 Borrow' money on the secuntt of the cargo in case 

of necessity 

3 Make a salvage agreement on behalf of the cargo 

§ 250 Anthontibs — The leading authontics are Carver 
on Carnage by Sea and Mr Justice Scrutton’s Charter- 
pm ties and Bills of Lading See also Abbot on Merchant 
Shipp ng A shorter account will be found m hir Payme's 
Carnage of Goods by Sto. 



CHAPTER V 

BILLS, NOTES, CKEQUES, AND lOUS 

§ 251 . Negotiable Isstrnments — ^The greater numbei 
of Tsercantile transactions are earned out by means of 
credit Custom has made usual the use of instruments by 
which one man instead of paying cash promises uncondi- 
tionally to pay another a sum of money Such a promise 
may be transferred from one person to another If A has 
promised to pay B ;fioo, and B wants to pay C ;^ioo, 
B may hand over A ^s promise to C , so that A shall pay 
C directly Bills of exchange, cheques, and promissory 
notes are transferable from one person to another by mere 
delivery or by endorsement and delivery (§ 260) All these 
are “ negotiable instruments ” A transferee of such an 
instrument for x'alue may have even better rights than the 
' person from whom he takes it As between the ongmal 
parties the instrument may be useless either because it has 
been obtained by fraud, or because there was not con- 
sideration for the promise to pay the money But if the 
person m whose favour the instrument is onginally made 
transfers it for value to some other person, that person is 
generally able to sue on it (§ 263) This is what is meant 
by “negotiability” 


Bills of Exchange 

§ 252 Foim — A bill of exchange is defined in the Bills 
of Exchange Act 1882 as “an unconditional order given 
in writing, addressed by one person to another, signed by 
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the person granting it, requmng the person to nhom it is 
addressed to pay on demand, or at a fixed or dctenninablc 
future time, a certain sum in money to the order of a 
specified person or to bearer ” The person uho gives the 
order is called the “draper,” the person to Mhom it is 
addressed is called the "drawei^” and the person to i\hora 
or to whose order the money is to be paid is called the 
payee " An order of this kind is often called a " draft ” 
It IS really an offer or proposal made by the drawer to the 
drawee to pay money to the payee or the person to whom 
he orders ^at it shall be paid The proposal takes the 
following foim . — 

liONDOv, xst January 1803 

£1000 

One month after date pay to M N or order One 
thousand Pounds 

To C.D. A B 

If C D , the drawee, accepts this proposal he w'ntes 
“ accepted ” across the bill and signs his name, and deln ers 
the bill so accepted to the drawer By so doing he under- 
takes to comply with the request, and, if there is con- 
sideration for his promise, a valid contract arises between 
the parties A bill so accepted is sometimes called an 
<1 acceptance,” and the drawee, after acceptance^ is called the 
“acceptor” 

If the drawee does not accept the draft he is not a part> 
to the bill The only parties then are the drawer and 
the payee, and the bill operates as a promise b> the 
drawer to pay the amount to the pa}ce or order, which 
promise is enforceable if made for \aluablc consideratioa 
The pa}cc and drawer ma> be the same person, in which 
case the request is to “pa> to my order” instead of “pay 
to M N or Older” Sometimes bills arc made in the form 
“pa) to bearer,” or “pa) to M N or bearer” And a 
bill pa) able to M N or order when endorsed b) N. 
becomes a bill pi) able to bearer A ' bearer” is a person 
in possession of a bill pa) able to beaicr. 
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§ 253. OonsideiatioiL — ^The promise made by the 
acceptor must, like any other simple contract, be made 
for Suable consideration Any consideration whicdi will 
support an ordinary contract will do (see § lox), and further, 
an antecedent debt or liability will suffice For instance, 
if C D owes A B ;£iooo, that is sufficient consideration 
for C. D *s promise to A B. to pay that sum to him or to 
M N, and this is the most usual consideration for an 
acceptance In the same way as between the drawer and 
the payee an antecedent debt is sufficient consideration 
Moreover, until the contrary is proved, it is always 
presumed that valuable consideration has been given for a 
negotiable instrument, and, as we shall see (§ 263), when a 
bill or cheque IS transfened for value the acceptor or drawer 
IS liable to the holder, even though there was no consideration 
as between the ongmal parties 

§ 254. Inland and Foreign Bills — Bills of exchange 
are eiUier inland or foreign An inland bill is one which is 
or purports to be both drawn and payable within the Bntish 
Islands Any other bill is a foreign bill A foreign bill 
usually consists of a set of three bills, each bill being 
numbered and containing a reference to the other bills 
These bills being transmitted separately, the nsk of losing 
the bill IS greatly diminished, as any one bill of the set 
being paid, the other two bills of the set are of no use 
The following is a form of a foreign bill — 

London, ut/anuafy 1893 

ForBs 550. 

At sucty days after sight of this first of exchange (second 
and third unpaid), pay to the order of C D Five hundred 
and fifty rupees -i^ue received of them, and place the same 
to account 

7 b E F. A. B 

§ 255 Stamp — k bill, if drawn or made in the United 
Kingdom, must be stamped with a stamp of proper amount 
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before execution A bill drawn or made out of the United 
Kingdom must be stamped by the first person into hose 
hands it comes in the United i6ngdom before it is endorsed, 
negotiated, or paid Any person issumg, endorsing, trans* 
femng, or paying a bill not being duly stamped, is liable to 
a penalty of £iOj and the person taking the bill cannot 
recover on it. 

§ 256 Date — ^A bill should be dated, but if not dated 
It is not invalid, as it is regarded as dating from the time it 
ivas issued, 1 1 from the date of delivery of the bill by the 
acceptor to the drawer If a bill expressed to be payable 
at a fixed penod after date is undated, the holder may insert 
the true date of issue 

§ 257 The Time for Payment — ^The parties may, in 
the bill, fix a time for payment, uhicb may be at the 
expiration of a given time from the date of the bill, as m 
the first example abo\e given The tune may be fixed 
with reference to the presentation of the bill for acceptance 
(as in the example of a foreign bill given above, nhere 
''after sight "means “after presentation for acceptance "), 
or It may be when payment is demanded If no time be 
fixed, the bill is payable on demand. 

Ihough a biU need not be presented for pajment m 
order to charge die acceptor, it must be so presented to 
charge the drawer or an endorser 261-262) If the bill 
be pa} able on demand, it should be presented within a 
reasonable time after its issue , if not payable on demand, 
then presentment should be made on the day it is due, three 
days of grace being added to die time of pa}ment, the bill 
being regarded as due on the last of these days If tne 
last day of grace falls on Sunday, Chnstmas Da}, or Good 
Fnda}, the bill is pa} able on the previous day, if the last 
da> js on a bank holiday (other than Chnstmas Day and 
Good Fnday), or if the last day of grace is a Sunda), and 
the previous day is a bank holiday, the bill is pa}‘able on 
the succccuing business day 

^ 258 Tho Place of Payment ^It is desirable tint the 
pirtics should specif} the place of pa}nicnt If no place 
be specified, but the acceptor's address is gi\cn in the bill, 
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jt is payable at such address The acceptor may fix the 
place of payment when accepting, but in order to do so he 
must not only accept the biU to pay at a particular plac^ 
but state that it is to be paid there and nowhere else 
If no place of payment or address be given in the bill, 
the place of payment is the place of business of the acceptor, 
if known, but if not known, then his ordinary residence If 
neither his place of business nor his ordinary residence be 
known, the place of payment is wherever he can be found, 
or his last known place of business or residence 

§ 259 Acceptance — If the person to whom a bill is 
presented for acceptance accepts it, he does so by wnting 
across it “Accepted, C D,” or “Accepted, payable at 

, CD” He may qualify his acceptance in other 

ways, but the holder need not ^e a quahfied acceptance, 
and if an unqualified acceptance is refused may treat the 
bill as non-accepted. A bill may be presented for accept- 
ance at any time, even after it has been negotiated, and 
after it is overdue, or it may (except in certain special 
circumstances) never be presented for acceptance at all 
If C D accepts the bill he thereby engages that he will 
pay it according to the tenor of his acceptance He then 
becomes the party pnmanly hable to the holder, and the 
drawer and other parties are only liable if be dishonours 
the bill by non-payment If the drawee refuses to accept 
the bill, the bill is said to be dishonoured by non-acceptance 
The holder must then at once give notice to the drawer and 
every endorser in order to make them liable on the bill 
When a bill is payable “after sight,” presentment for ac- 
ceptance is necessary in order to fix the niatunty of the 
instrument When a bill that need not be presented for 
acceptance is not presented for acceptance the drawer and 
endorsers are liable to the holder 

§ 260 Transfer — A bill of exchange may be transferred 
by the holder unless it contains words prohibiting any 
transfer A bill payable to bearer is transferred by 
delivery a bill payable to order is transferred by ^dorse- 
ment of the holder, followed by delivery The holder of a 
bill may endorse it generally or speaally If he merely 
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wntcs his name on the back, the endorsement is general 
and the bill is then payable to bearer and transferable on 
mere dein cry until some other holder subsequently endorses 
It specially If the holder writes on the back, “Pay to 
X Y or order,” and then signs, the bill is specially endorsed 
and requires to be endorsed by X Y before it can again be 
transferred A bill may be transferred an indefinite number 
of times Every person who transfers it by endorsement is 
an endorser, and the person to whom he transfers it is a 
holder until he again transfers it to another holder 

§ 261. Position of the Drawer — here the amount is* 
payable to the drawer, he has only to receive the amount. 
But if the amount is payable to a third party, the drawer, 
in case the bill be not paid by the acceptor, is liable to pay 
the amount to the third party or the holder The drawer 
may also, by endorsing a bill, become liable to the holder 
His liability, however, is in every case subject to the con- 
ditions that the bill be presented for payment, and that if 
not paid, notice of such non payment (called notice of dis- 
honour) be duly given to him Presentation of the bill for 
payment, though, as we have seen, it cannot be required by 
the acceptor, is all-important as regards the position of a 
third party, into whose hand the bill comes. A holder 
(other than the drawer) cannot^ in case of non-payment by 
the acceptor, make the drawer liable unless he has pre- 
sented the bill for payment to the acceptor Not only 
must the holder present the bill for payment to the 
acceptor, but if it is dishonoured he must give to the 
drawer notice of dishonour Such notice must be giv'en 
within a reasonable time If the parties live in the same 
place, the notice should reach the drawer the day after the 
day of dishonour if the parties live in difierent places, 
notice should be posted the day after the day of dishonour 
§ 262 Position of an Endorser. — Every person who 
has transferred a bill by endorsement is liable on the bill to 
every subsequent holder, if the bill is dishonoured bv non- 
payment or non-acceptance If one endorser is made to 
pny the holder, he may in turn sue any prior endorser So 
that the holder looks not only to the acceptor and drawer 
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but to eveiy person whose name is endorsed on the bill 
But a holder of a bill payable to bearer who transfers 
without endorsement incurs no liability to any subsequent 
holder 

§ 263. Position of the Holdep.^—The holder is the 
person in possession of the biU The law presumes that 
a bill IS given foi a sufficient consideration, but it is open 
to any par|y>5ued on a bill to show that there was no con- 
sideration give^ For example, if A by way of doing B a 
favour accepts a bill diawn by B., and B bnngs an action 
against A , it is open to A to show that B gave him no 
consideration for the bill, and in such a case B cannot 
recover If, however, the holdei took the bill before it was 
overdue, m good faidi, and gave value for it, and had no 
notice of any defects in title, he is a “ holdet tn due amrse^ 
and it will be immaterial that the bill was originally given 
without consideration, or that it was obtained or negotiated 
by fraud Moreover, if once a bill has got into the hands 
of a holder m due course, any subsequent holder who 
denves his title fiom the holder in due course has all the 
rights of that holder, provided he has not himself been paity 
to any fraud or illegality In order to protect himself, the 
holder must be caiefiil to piesent the bill when due at the 
proper place, and if it be dishonoured, to give notice to the 
drawer and every endorser In the case of a foreign bill 
the dishonour should be noted by protest The piotest 
should be made by a notary public at the place ivliere the 
dishonour occurs The protest is a solemn declaration 
signed by the notary containing a copy of the bill and 
specifying amongst other thmgs the reason of protesting, 
and place and date of protest as well as the name of the 
person at whose request the bdl is protested The protest 
will be good evidence of the dishonour of the bill in case an 
action IS brought in a foreign court 

§ 264. Esmple. — ^An example summing up the differ- 
ent rules may now be given. 

D IS the drawer 

A the acceptor. 

P the payee. 
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£ the person to ^^honl P transfers the bill 
H the person to \vhom £. transfers the bill 
H becomes the bolder, and if the bill has been 
transferred by endorsement and delivery, P and £ are 
endorsers 

A IS bound to pay the bill whether it be presented 
''or not 

D IS bound to pay H., the holder, if A does not pa>, 
provided H. has presented the bill for payment and has 
given D notice of non-payment 

£ IS also liable to pay H in case of non-payment by 
A , provided the bill n’as duly presented for payment and 
notice of dishonour given to him 

H , if not paid by A , may proceed against either A , 
P , D , or £ , provided he has presented the bill for 
pa)ment and given notice of dishonour, but he can only 
recover the amount of the bill and the costs to which he 
has been put He may sue all parties at one and the 
same time. 


Cheques 

§ 265. Defimtion — A. cheque is an order given to a 
bank by a customer requesting the bank to pay a sum of 
money to the person named, or his order, or to the bearer 
on demand ^ 

A cheque differs from a bill of exchange in several 
points 

A bill requires to be accepted in order to chaig;c the 
acceptor, a clicquc is never accepted b> a bank, and the 
holder has no remedy against the bank in case of dishonour 
A bill must be presented for pa)ment in due time, other 
wise the drawer is disdiarged , failure to present a cheque 
in due time docs not dischiige tliC drawer unless the bank 
fails. Notice of dishonour to the draw cr is rarel> necessar)', 
. 1 $ the want of clfccls in the banker’s hand is the usual 
cause of dishonour, and this excuses notice. 

1 Tht. Rilts of Ctebange Act xSSa deCnes a cheque as a biU of 
exchange dnwn oi a bin! cr papble on demand 
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§ 266. OroBsmg—" not negotiate."— It is not unusual 
to across a cheque two parallel transverse lines with 
or without the words and Co ” This is called “ crossing,” 
and constitutes a direction by the drawer to his bank to 
pay the cheque only when it is presented for payment by 
another bank If a bank be speafied, payment can be 
obtained only through that bank 

The words ''not mgohabh '* also be written across 
a cheque Wheie a crossed cheque bears the words “not 
negotiable ” the holder takes no better title than the peison 
had from whom he took it So that if a “not negotiable ” 
cheque be stolen or affected with fraud, a subsequent honti- 
fide holder for value has no better title than the thief or 
person party to the fraud had 

The holder of an uncrossed cheque may cross it, and 
the holder of a crossed cheque may add the words “not 
negotiable ” 

§ 267. Duty of Bank. — A bank is bound to honour a 
customer's cheques so long as there is a balance to the 
credit of sudi customer's account This results from the 
implied contract entered into between the bank and the 
customer when an account is opened. Notice of the death 
of a customer determines the authority of a bank to pay 
cheques diaivn by such customer before his death 

§ 268. Presentation of Oheques — k cheque should be 
presented for payment withm a reasonable time, that is, 
generally, on the day after its receipt If there is delay in 
presentment, and the drawer suffers any damage thereby, 
as by the foilure of the banl^ the drawer is discharged 
to the extent of such damage 

Promissory Notes and 1 0 U s 

* 

§ 269. Promissory Notes — k promissory note is an 
unconditional promise in wnting made by one person to 
another, signed by the maker, engagmg to pay, on demand 
or at a fixeH or determinable future time, a sum certain in 
money, to or to the order of a specified person or to 
bearer Delivery of the note by the maker to the other 
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person IS essential to make the note complete, and the 
note must be stamped with the proper stamp before e\ccu; 
tion A promissory note is negotiable by delivery if payable* 
to bearer, or by endorsement and delivery if payable to 
order, like a bill of c\change. The following is a form — 

London, utjanuar} 1S93 

£100 

On demand \pr at sight, or days after sight, or 
days after date, ot on the day of ] I promise to 

pay C D [<7r C D or oider, or C D. or bearer, or 
bearer] one hundred pounds A B 

A bank-note is an example of a promissory note in \ihich 
the promise is given by a bmik 

If it IS in the body of n made payable at a particular 
place it must be presented at that place for payment, 
otherwise no presentment for payment is necessary to 
charge the drawer, but presentment is always necessary 
to render an endorser liable 

§ 270 I O.U.S — ^-Vn I 0 U is a mcie acknowledgment 
of a debt It is not a negotiable instrument and requires 
no stamp If, however, there is also a promise to pay the 
monc). It must be stamped as a promissory nota 

The following is the usual form •— 

\tt January 1S93. 

A. B. 

1.0 U. ;£lOO. 

C. D 


§ 271. Aufchonties —The law relating to bills of 
cxdiangc has been embodied in The Bills of Exchange 
Act, jSSa Byles on Bill, and Chalmers on Bills, contain 
the Act with notes hlr Jacob's Short Tftatise on BiUs 
of Evihange^ Chqjics aud Prounssory l^otes is an excellent 
short treatise for students The Lavt of Baih.ng^ b} Sir 
John Paget, K C., can be recommended to those engaged 
m banks 
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§ 272. Frinciplo involved. — ^The law of bankruptcy is 
based on the pxinaple that if a person is unable to pay his 
debts m full, his property should be taken to satisfy his 
creditors as far as it will go, he himself being disdiai]ged 
from any further liability m respect of such debts. The 
first English statute on the subject was directed against 
fraudulent debtors Subsequently bankruptcy was restricted 
to traders, but now any person (with some exceptions)^ 
whether a trader or not, may be made a bankrupt 

§ 273. The Board of Trade.’— The Board of Trade is 
entrusted with very irnpormat powers and duties m all 
cases of bankruptcy. All moneys received by a trustee are 
paid into an account kept by the Board with the Bank of 
England, called The Bankraptcy Estates Account,” except 
when die committee of inspection (§ 283) or the Board of 
Trade think it desirable to have the money paid to a local 
bank Any local account has to be kept in the name of 
the debtor’s estate. 

The Board of Trade appoints the official receivers 
C§ 278) and other officers It has also power to issue 
general orders of an administrative character, and may 
alter the form of all offiaal documents not of a judiaal 
nature 

§274* Acts of Baiikruptey. — Proceedings in bank- 
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niptcy are commenced by a creditor presenting a petition 
in the proper court alleging that the debtor has committed 
an **act of bankruptcy ” Tlie following arc acts of bank- 
ruptcy. — 

I When be assigns his property to trustees for the 
benefit of his creditors generally, or 
2. Where he makes a fraudulent conicyance, gift, or 
transfer of his or any part thereof 

3 Where he assigns his property or part thereof, or 

creates any charge wi^ Ae object of fraudulently 
benefiting one or mote of his creditors at the 
expense of the others 

4 Wliere the debtor ivith intent to defeat or delay 

Ills creditors departs out of or remains out of 
England, or departs from his dnclling-house^ or 
otlicnvise absents himself 

5 Where he permits an execution to be levied b> 

seizure of his goods under a process in an action 
in any court, and the goods are sold or held by the 
sheriff for tnenty-one days 

•(\Vhcn judgment is recovered in an action, if 
the amount claimed be not paid, the creditor 
issues execution, r e be sets the shenff m motion, 
and the shenff seizes the goods of the debtor, 
and holds them until Che debt is paid or sells 
them ) 

6 \Vberc he files in court a declaration of inabilit>' to 

pay debts or presents a bankruptcy petition against 
himself 

7. Wlicrc he docs not comply uith a bankruptcy notice, 
ie a notice rcqmnnghim to pa> a final judgment 
obtained by a creditor 

8 Where the debtor gnes notice to an> of his creditors 
that he has suspended or is about to suspend pay- 
ment of his debts 

§ 275 Wlio may bo made Bankrupt —Wth fe.\ ex- 
ceptions any person may be made a bin^ nipt A mamed 
vomm uho curies on a trade or business ether 
separate]} from her husband or not) may be made a bank- 
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nipt as if she were a single woman An infant, however 
SL person under twenty-one years of age), cannot be 
made a bankrupt 

§ 276. Who casL pebtion — A person may petidon to 
have himself adjudicated a bankrupt, but as a rule a petition 
is presented by a creditor who cannot obtain payment of his 
debt The following conditions must be iiilfilled in order 
to enable a creditor to petidon — 

(a) The debt due must be at least £50 

\&) The debt must be a liquidated sum That is a sum 
of ascertained amount, not a claim for damages 5f 
uncertain amount 

{c) The debt must be payable immediately or at some 
certain future time 

{d} The act of bankruptcy must have occurred withm 
three months before the presentation of the 
petition 

{e) The debtor must be domiciled m England, or within 
a year before the presentation of the petition have 
ordmanly resided or had a dwellmg>house or place 
of busmess in England, or have earned on business 
personally or by an agent m England, or been a 
member of a firm which has earned on business in 
England 

§ 277. Order of Adjudicaldon. — ^When the petition is 
presented by a creditor, the court requires proof of the debt 
and of the act of bankruptcy It must also be shown that 
the debtor had notice of the petition If the court is satis- 
fied that an act of bankruptcy has been committed, it will 
make a receiving order," which has the immediate effect 
of makmg the “oSaal receiver" the receiver of all the 
property of the debtor, with certam exceptions, and depnves 
the creditors of power to bnng any actions against the 
bankrupt for their debts except with the leave of the 
court 

§ 278. The Official Becexrer — ^Tfae Board of Trade 
has appointed a number of offiaal receivers, who have 
important duties to discharge The debtor is always 
exammed by an official receivm’, who makes a report to the 
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court on the debtor's conduct, and especially as to \ihethcr 
the debtor has done any act that nould justify the court in 
refusing, suspending, or modifying an order for discharge 

(§ 289) 

Pending the appointment of a trustee (§ 282) or special 
manager, he lias charge of all die proper^ of the debtor , 
he summons and presides at meetings of creditors , and he 
makes a report to the creditors on any propostd of the 
debtor regarding the payment of the debts 

§ 279. Special Manager. — ^Wherc it is neccssaiy in the 
interests of the estate that a special manager should be 
appointed, the official receiver may, on the application of 
any creditor, appoint a special manager to act until a trustee 
IS appointed The special manager has to giie scennty 
for ^e performance of his duties, and may be removed by 
the official receiver The creditors may require his remov al. 
If It is necessar} for the special manager to raise money to 
carry on the business, he must get the assent of the official 
receiver 

§ 280 Public Examination of fdie Eebtor. — W'hen the 
court makes a receiving order, it appoints a day for the 
c\amination of the debtor, and the debtor is required to 
attend The debtor is also required to furnish the official 
receiver with a statement of affairs shoeing the particulars 
of the debtor's liabilities, debts, and assets, the names and 
addresses of the creditors, the securities (if an}) held by 
them, and any other information the official receiver may 
require At the public cvamination questions may be put 
by the officnl receiver or b> any creditor who has tendered 
a proof of a debt (§ 2S4) The evidence of the debtor is 
taken on oath, and the c\amination cannot be declared 
closed until aflcr the first meeting of creditors 

§281. First General Meeting — Within fourteen da}5 
after the receiving order is made, a gcncml meeting of 
creditors, at v\hich the debtor must be present, is called by 
the official receiver Each creditor is entitled to have sent 
him a summnt} of the debtor’s statement of affairs, accom> 
paiiicd b> any observations the offiaal receiver mav think 
(it to mikc The creditors at this meeting ma} resolve 
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that the debtor be adjudged a bankrupt, or may agree to 
accept a scheme put forward by the debtor ^ 293) The 
resolution in favour of banbuptcy must be earned by a 
majonty ‘*m value” of the creditors piesen^ personally or 
by proxy, t e each vote is estimated at tlie amount of the 
debt due to the voter The court ^viU subsequently adjudge 
the debtor bankrupt and thereupon his property becomes 
available for the payment of his debts 

§ 282. The Trustee. — ^When the creditors have resolved 
that the debtor be adjudged bankrupt the creditors may 
appoint a fit person to be tnistee of the property of the 
bankrupt, or they may leave the appointment to Ae com- 
mittee of inspection (§ 283) Until the trustee is appointed 
the official receiver acts as trustee If the creditors do not 
appoint a trustee, the Board of Trade may appoint but a 
trustee subsequently appomted by the creditors will displace 
the tnistee appointed by the Boaid of Trade 

On his appointment all the property of the bankrupt 
passes to the trustee. The duef duties of the trustee are 
to take possession of, or get in, all the debtor’s property 
liable for payment of his debts, to keep books and accounts, 
to pay into the Bank of Engird all moneys received, and 
to dedare and pay dividends from time to time 

The chief powers of the trustee are to get m all the 
property of the bankrupt, to sdl any part of such property, 
to hold property, to make contracts, to give receipts, to 
prove in bankruptcy when the bankrupt is a creditor, and 
to summon meetings of the creditors He has certain 
other poweis which he can exercise only with the consent 
of the committee of inspection. 

§ 283 The Oommittee of Lispection, — The creditors 
may appoint a committee of their own number qualified to 
vote^ of not less than three and not more than five, to be 
a “committee of inspection ” The duty of such committee 
IS to superintend the administration of the bankrupt's estate 
by the trustee, and to give directions to the trustee subject 
to the views of the creditors assembled in general meeting 
The committee are entitled to see the record and cash 
books kept by the trustee* and once m every three months 
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are to audit tiie cash-book. The trustee requires the 
consent of the committee to emplo) a solicitor, to mortgage 
the properly of the bankrupt, to can) on the business, to 
sue for debts, to refer disputes to arbitration, to com- 
promise any debt or claim betneen the bankrupt and third 
parties, to compromise debts and claims proiable, or to 
divide property amongst the creditors in specie 

§ 284 Proof of Debts — Before a claim is admitted 
against the estate of the bankrupt, the creditor must proie 
It by sending to tlie official recener an affidavit or snom 
declaration that the debt is duc^ lull particulars of such 
debt being gi\en The official receiver hands o\cr all 
proofs to the trustee to examine Within t«ent>'Cighl 
days after recciiing a proof, the trustee must state in nnting 
whether he admits or rejects it A creditor nhose proof is 
rejected may appeal to the court, and vhen a proof is 
accepted the trustee, and in some cases a creditor, may 
ask the court to expunge it Only debts pro\ed are entitled 
to be paid out of the assets, and, as a rule, only creditors 
nho have proved their debts can %ote at meetings 

§ 285 Secured Debts — creditor may ha\e his debt 
"secured” For instance, the debt may be £iooo, and 
tlic creditor may have a mortgage on part of the debtor's 
property. \Vlicn a secured creditor pro\es his debt, he 
must give particubrs of the security he holds and state its 
\altte The trustee may call on the creditor to give up his 
security for the benedt of the estate^ on being paid its 
estimated value niih an addition of 20 per cent At 
meetings he is entitled to rote only in respect of the 
balance, if any, due to him after deducting the \aluc of the 
sccunty. Suppose, for cMmplc, in the aboic case the 
mortgage is only worth ^^750, then the creditors noting 
power IS represented bj £2$o 

§ 286 Property available for paying Debts — The 
property of abanknipt dUiSiblc among Ins creditors docs 
flp/ include (a) propert\ held bj him on trust for any other 
person, or ( 5 ) the tools of his trade and the neccssar} 
weiring appircl and bedding of hiris(.1f, his wife, and 
children, to a laluc not exceeding in all ;£20 
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Subject to the above exceptions the property of a 
bankrupt divisible among his creditors compnses (among 
other things) the following — 

I, All property belonging to the bankiupt at the com- 
mencement of the bankruptcy 

2 All property acquired by, or devolving on, him before 

his discharge, except wages earned by him by his 
mere personal labour so far as they are reasonably 
necessary for the maintenance of himself and his 
family And when a bankrupt is in receipt of a 
salary', a portion of it only is usually applied to 
payment of the debts 

3 All goods belonging to any other person, but which 

at the commencement of the bankiuptcy are in the 
possession, order, or disposition of the bankrupt 
under the followmg conditions — 

The goods must be in his order or disposition — 

(a) In his trade or business , 

(^) By consent of the true oumer , 

(c) Under such arcumstances that the bankrupt is the 
reputed owner 

The principle on which such goods are made liable 
IS that peisons aie led to give credit to the 
bankrupt because he is supposed to be owner of the 
goods 

4 Property that the bankrupt has professed to assign 

away to others previous to the bankruptcy, fraudu- 
lently or without consideration, unless such assign- 
ment is by way of mainage settlement, or is a 
settlement of property which the banluupt has 
acquired m nght of his wife. Where property is 
conveyed by a person who receives no consideration 
for it, and such person becomes bankrupt within 
two years, the trustee may recover the piopeity for 
the creditors , and if he becomes bankrupt within 
ten years from the date of the conveyance, the 
trustee can recover the property, unless the bankrupt 
shows that at the time of the conveyance he was 
perfectly solvent Any settlement of property out- 
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side of such ten yeara nia) be set aside if it «as 
fraudulent, / c made to delay or defeat creditors 
§ 287. Disclaimer of onerous Fropcity.-— If any portion 
of the bankrupts property is borthened aith onerous co\c- 
nants, or consists of stocks or shares in companies, or of 
unprofitable contracts, or of any other property that is un- 
saleable by reason of its binding the possessor to the per- 
formance of onerous acts, the trustee may, instead of 
accepting the same, disclaim it, and thereupon he is dis- 
charged from any liability in respect of the property A 
leaser for cvample, binds the lessee to pay rent, to repair, 
to insure, etc, and the trustee who accepts the lease will 
find himself bound to perfoim all these covenants The 
disclaimer must take place within three months after the 
trustee is appointed, or within two months after he first 
becomes aware of the existence of the property In the 
case of leases, the consent of the court is necessary for 
disclaimer, except in certain cases 

§ 288 Payment of Dividends —The iirst charge on 
the estate of a bankrupt is the expense of administering the 
estate, and it is the duty of the trustee to retain out of the 
assets an amount sufficient to meet such expense Subject 
to this, the trustee is required to declare and distribute 
duidcnds amongst the creditors who ha\c proved their 
debts 

The first dividend should be distributed within four 
months after the conclusion of the first meeting of creditors, 
unless the committee of inspection are satisfied that there 
IS good ground for postponmg such distribution Subse- 
quent di\ idends arc to be declared and distributed rt intcr- 
\als of not more than six months 

A\nicn ail the propcrt^ Ins been rc.'iliscd, a final dividend 
IS declared Notice of the intention to pay a fin'll dindend 
IS gi\cn to those creditors vho ln\c not cstxblishld their 
claim, and if they fail to cinblish thcr ch m to the s^'tis 
fiction of tkc trustee viihi i a fixed time, they are cxcli t’td 
from the dis'nbutici 

§ 289 Discha'-gc of Bankrnpt — \ h’nl n pt iray .■•t 
any linu '•pply lo tin, louit fo- his d -clnrgc. Tl e court, 
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on heanng the appbcation, will take into account the report 
of the official receiver on the conduct of the bankrupt In 
this report the official receiver is required to state whether 
the bankrupt has committed any act that would justify the 
court m refusing, suspending, or qualifying the order of 
dischaige The court is bound to refuse the discharge if 
any criminal act in connection with the bankruptcy has 
been committed , and it is bound, except where for speaal 
reasons it otherwise determmes, either (a) to refuse the 
discharge, or {d) to suspend it for not less than two years, 
or if) to suspend it until a dividend of at least los in the 

be paid, or (d) to require the bankrupt to consent to 
judgment being entered against him for any balance of 
debts not paid at the date of die discharge^ such balance to 
be payable out of future earnings, in the following cases 
(amongst others) — 

1 Where the assets are not sufficient to pay los in the 

unless this is due to cucumstances for which he 
IS not responsible (if this is the only ground the dis* 
charge may be suspended for a penod less than two 
years) 

2 Where he omitted to keep proper books of account 

dunng the three years preceding his bankruptcy 

3 Wherer he continued to trade knowing he was in- 

solvent 

4 Where he contracted a debt without having reasonable 

ground of expectation of.being able to pay 

5 Where he has failed satisffictonly to account for any 

loss of assets or any deficiency of assets to meet his 
liabilities 

6 Where the bankruptcy was due to rash and hazardous 

speculation, or to unjustifiable extravagance in living 

7 V^ere be put any creditor to unnecessary expense 
'^y a frivolous or vexatious defence to an action 

8 Where within three months of his bankruptcy he 

has incurred unnecessary expense by bringing a 
involous or vexatious action 

9 Where he, within three months of the date of the 

receiving order, being unable to pay his debts as 



PART rv 


BANKRUPTCV 


iSS 


they became due, gave an undue preference to any 
of Ills creditors 

10 Where he has been bankrupt previously, or made a 
composition i^itli his creditors 
XX. ^Vberc he has been guilty of any fraud or fraudulent 
breach of trust 

It 290. Meet of an Order of Discharge —The order of 
discharge releases the bankrupt from all debts provable m 
the*bankruptc>, vvitli certain exceptions, such as debts due 
to the Crown, or debts incurred by fraud to which he was 
a party. In respect of all discharged debts no action can 
be brought against him The discharge will not affect bis 
liability to any criminal prosecution, and he is liable to 
be prosecuted for any of the offences mentioned in the 
Bankruptcy Acts 

§ 291. Disabilities of a Bankrupt —Bankruptcy dis* 
qualifies the bankrupt from being appointed or acting as a 
justice of the peace or being elected to holding or exercising 
the office of mayor, or alderman, guardian or overseer of 
the poor, or being a member of a borough, county, distnct, 
or pansh counal He cannot sit, vote, or be elected to the 
House of Lords or the House of Commons If a member 
of the House of Commons becomes bankrupt, and tlic dis* 
qualification is not removed within si\ months, the scat 
becomes vacant These disqualtdcations cease (r) where the 
adjudication of bankivptc} is annulled, (a) when the coun, 
on granting his dtscbaigc, certifies that the bankruptc) was 
caused b) misfortune without any misdemeanour on his part 
An undiscliaigcd bankrupt is guilt) of an offence and 
mav be punished if he obtains credit to the extent of^^io 
or upwards from any person without informing such person 
that he is an undiscliaigcd bankrupt, or engages in anv 
trade or business under a name other than that in whicn 
he was adjudicated a bankrupt wuhout disclosing the fact 
§ 292 Annulm ent of Adjudication. — he court wall 
alwavs annul an adjudication where the order ought not to 
have been made, and if a debtor pajs hi« debt? in full, or 
the c oaitors accept a scheme of arrangciiicrt, the adjUui- 
cition may be annulled. 
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All acts done by the offiaal receiver or trustee previous 
to the annulment are valid 

§ 293 CompositioB or Scheme of Axiaingemeiit — 
Before the court ordeis a person to be adjudicated a bank 
lup^ the creditors may agree to a scheme of arrangement 
of the debtor’s afl^irs The debtor may, for example, offer 
to pay by mstalments los or 15s in the £ to his cremtors, 
and may give security for payment of the same If 
such scheme be accepted, the leceiving order wilPbe 
rescinded The lesolution accepting the scheme must be 
adopted not only by a majority m number, but by three- 
fourths in value of the creditors present^ personally or by 
pioxy, and voting at the meeting, and be subsequently 
confirmed by a resolution passed by a majority m number 
representing thiee-fourths m value of all the aeditors who 
have proved and been approved by the court Before the 
court will give its approval the official receiver must make 
his report on the scheme. Alter approval the receiving 
order is resanded, and the debtor is put into possession of 
the property. A composition or scheme duly accepted and 
approved binds all the cieditors, so far as any debt provable 
in bankruptcy is concerned, but it does not release the 
bankrupt from liability in certain cases, eg" under a decree 
against him as co-respondent m a divorce suit, unless the 
couit makes an order to that effect 

After a man is adjudicated bankrupt, the creditors may 
resolve to adopt a scheme of arrangement, and if such 
scheme of arrangement be appioved by the court, the 
court may annul the bankruptcy 

§ 294. Fnvate Airangements with Greditois. — ^A 
debtor may arrange with his creditors piivately that each 
shall accept part payment in satisfaction of the whole debt 
due. Such an arrangement only binds those creditors who 
are parties to it It is not necessary that the agreement 
should be under seal, inasmuch as the forbearance of each 
to sue IS a consideration sufficient to make the agreement 
a binding contract Usually a deed is prepared by which, 
in consideration rf the payment of a composition, the 
creditors rdease and discharge the debtor from the debts 
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due It IS important that all the creditors should join If 
one refuses, he may take bankruptcy proceedings, inasmuch 
as the making of die composition is an act of bankruptcy 
(§ 274). If bankruptcy ensue, the deed takes no effect 
A Deed of Arrangement is loid unless it is registered and 
before or within twcnty*one days after registration is 
assented to by a majority m number and value of the 
creditors 

295t Authonties. — hfr. C. L Hardy’s Law and 
Ptacitce of Bankruptcy is a short treatise intended for 
students and business men Larger works arc Mr. Ring- 
wood’s and Mr Manson’s Short 
View of the Bankrupt^' Ijko The best known complete 
treatise is The Law and Practice tn Ban\.iuptc)\ by Sir 
Roland L Vaughan Williams 


PART V 

THE ENFORCEMENT OF LAW 
CHAPTER I 

ACTION AND ARBITRATION 

§ 296. Introductory — ^Disputes arising out of com 
mercial transactions may be settled either by action in 
a Court of Law or (if the parties to the dispute consent) 
by Arbitration In the High Court a special Judge is 
assigned for the trial of commeraal cases, and there are 
facilities for bringing them to tnal speedily Actions in 
whidi the matter m dispute does not exceed ;^ioo may 
be tried m a County Court And the Mayor’s Court has 
jurisdiction to try all cases ansmg m the City of London 
§ 297. Damages. — ^Every breach of contract entitles 
the party whose contract is broken to bnng an action m 
a court of law. If be has suffered no actual loss or 
damage by the breach of contract, he will only get a 
judgment for nominal damages For instance^ if a 
merchant who has contracted to deliver goods at a certain 
pnce does not deliver them, there is a breach of contract 
The purchaser may be able to buy the same goods 
immediately at the same or a lower pnce If he can he 
suffers no actual damage by the breadi of contract Still 
he can recover a nomin^ sum, say one shilling, as 
damages for the wrong the other party has done in 
breaking the contract But if he has suffered actual loss 
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or damage he can recover substantial damages If, for 
instance, the price of the goods has nsen, and he has 
accordingly to buy other goods at a higher pnee m place 
of tltosc which the defendant has failed to deli\er, he \«ill 
recover the difference bett^een the contract pnee and the 
market pnee But an injured party cannot alwa>s recover 
as damages all the loss he actually suffers by a breach of 
contract He can recover such damage as in ordinary 
circumstances nould result or might naturally be expected 
to result, from the breach of contract Thus m the 
example given he can recover the difference between the 
market pnee and the contract pnee, as in ordinary cir- 
cumstances this is the loss he would suffer. If there are 
any special circumstances he must make them known to 
the other party at the time of making the contract If, 
for instance, he wants the goods for some special purpose 
and depend on them, say, to cany out a contract with 
some third person, a brcadi of which will involve him in 
a claim for heavy damages, he should warn the seller at 
the time of making the contract The seller then knows 
the nsk he runs, and will act accordingly. If he has 
given the other party notice of the special circumstances 
he can recover damages for the special loss occasioned 
thcicby but not otherwise 

§ 298 Llitigating the Loss.— A partv who has suffered 
by another’s breach of contract must do all he reasonably 
can to mitigate the loss, and roust not inffate it b> anj thing 
he docs or neglects to do He must generally act as a 
reasonable man would if he had to bear the loss himself, 
and maj charge the defendant with the cost of doing what 
m tlic circumstances is reasonable to mitigate the loss 
So if goods which arc wanted for a particular purpose arc 
not delivered, the purchaser should bu> others of the same 
kind, or the best substitute he cm gci, if ihci can be 
procured at a reasonable pnee, and ma> charge the 
defend int with the difference But he would not be 
justified in procunng other goods at such an e\ 0 ''b*ani 
price that the extra co^t would be greater than il.t U»ss he 
would sufflr b} doing without them 
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§ 299. Specific Peifoimance and Injunction — Some- 
times m addition to giving damages, or instead of doing 
so, the court will order the defendant to perform ,the 
contract by making a deciee for specific performance, or 
ivill grant an injunction resbaimng him from committing 
a threatened breach. And where goods have been wrong- 
fully detained the court has power to make an order that 
they shall be given up to the person entitled to them 

§ 300 Arbitration — The parties to a dispute may 
agree to submit their differences to arbitration If they 
so agree in wntmg, either when the contract is made or 
after disputes have aiisen, the court will usually) on the 
application of either party, restrain the other party from 
proceeding by action Sometimes the paities may agree 
that the dispute shall be settled by a single arbitrator 
named in the agreement or to be chosen by some named 
person A more common arrangement is for each party 
to appoint an arbitrator, and for the arbitrators to appoint 
an umpiie if they cannot agree It often saves much 
expense to refer a dispute to a skilled arbitrator, who can 
decide very quickly such questions as whether goods are 
according to sample. An award of an arbitrator may be 
enforced as a judgment, and though the courts have power 
to set it aside^ they rarely do so except on the ground of 
misconduct on the part of the arbitrator If questions of 
law arise, the arbitrator may state a case for the opinion 
of the court, but if this is not done, the award cannot be 
set aside on the ground that the arbitrator has made a 
mistake in law. 

An arbitrator has power to take evidence on oath, and 
he should in all cases proceed judicially and not make his 
award ivithout hearing the parties, or at least giving them 
notice of the time and place when they can be heard. He 
may award costs to the successful paity. 
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§301. Introdnetoxy — It hns hitherto been assumed 
that all commercial disputes in England are go\emcd b> 
English lau As a general rule, the laus of a state apply 
to all persons and to all transactions within the state. Dut 
cases often occur where mcreanttic transactions arc entered 
into m one country, but are to be performed in another 
rountr]' For instance, A and B enter into a contract in 
England that is to be pci formed in France Suppose a 
breach of this contract to tike place, and an action for 
damages to be brought in England, is the y.ihdity and 
construction of the contract go\emed by English or b) 
French law ? 

Pnm facte the law of the place where the action is 
brought mil be applied by the courts, but ns a iinttcr of 
commcreial conienicnce c\cr>' cmlised counvr>' recognises 
and enforces to some extent the hivs of other slates 

§ 302 What IS Foreign Inw ?— -By foreign hwr is meant 
not merely the laws of foreign suites, b it the laws of di/Tcrcnt 
parts of the Empire Scotland, the Channel Islaids, and 
in .1 less degree Ireland, haie different laws fro"i England 
Each of the colonics has its ovn system of law Scotch, 
Insh, and colonial law is. in England, rcgar£*ed as foreign 
law. 

§303 Land — Land is alwajs subjcci to ihe lay of 
the place where ii is 5i’i'‘‘*cd. Such law goyerns— 

1. The ICt^al incidents that attach to its o\ -c'sh.n ] 
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2. The capacity of the owner to transfer as well as 
the form of transfer , 

3 The capacity of the owner to leave it by will| the 
formalities of the will, as well as the effects of the 
will on the land ; 

4. The devolution of land m case die owner dies 
vnthout making a will 

Hence if an Englishman buys land in France, such 
land will in all important reflects be governed by the law 
of France; 

§ 304 OontzactB rating to Land — Contracts le- 
lating to land, as we have seen, are governed by the law 
of the state where the land is situated The word land 
includes all interests m land, mduding leases for terms of 
years, though these are personal property according to 
English law The purchaser of land m a foreign country 
must therefore be careful to see that he observes the rules 
relating to the transfer of land in such country, otherwise he 
will not obtain a good title He must also remember that he 
cannot dispose of such land except in accordance with the 
law of the foreign state If, for example, the land be in 
France and the owner die intestate, the land will not 
descend to the eldest son, according to English law, but 
will be divided amongst all the children, according to 
French law 

§ 305. Moveable Property. — ^The term ” moveables ” or 
"moveable property” is used in questions of conflict of 
jurisdiction to denote goods and chattels, ie all personal 
property other than interests in land and choses m action 
As regards such property thl* law of the "domicile” of a 
man at the time of his death determmes — 

I His capacity to make a will, the formalities of the 
will, and the legal effects of the will , 

2. The person who is to take out letters of administration 
in case of intestacy, and how the property is to be 
divided 

§ 306 Domicile — Reference has been made to the law of 
the domicile Two elements are required in domicile (i) 
actual residence in a country, and (2) an intention to remain 
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permanently in such country. If an Englishman goes to 
France, and hires a house for twcKe months, Intending to 
return to England, he does not acquire a French domicile , 
but if he takes the house intending to reside permanently 
in France, then he acquires for the time being a French 
domicile, even though he should subsequently change his 
mind and return to England 

Every man at his birth acquires the domicile of his father, 
and such domicile remains until he acquires a neu one 
§ 307 Oonta:acts rclatmg to Moveables — As a general 
rule, a contract relating to moveable property is rahd e\cr}* 
where if valid by the law of the place nhere the contract is 
mide A contract is regarded as being made in the place 
uhcre the offer is accepted Tlie validity of tlie contract 
ma\ be considered in detail «ith reference to (a) cappaty 
to contract ; (^) formalities , (^) rights and liabilities , and 
(/i) performance 

(er) Cajiaat} to Conirtei^lX is doubtful in the case of 
mercantile contracts uhether the capacity of the parties is 
to be referred to the law of the place uhere the contract 
IS made or to the lau of the domicile The older authorities 
adopt the former rule, whilst the modem English authorities 
tend to adopt the latter lau, refemng all quections of 
capacity to the Ian of the domicile of the party 

{b) Fotmahbes of the Contract — Pritra Jane the 
foraialilics required arc those of the country in which the 
contract IS made, but there is nothing to prcicnt English' 
men abroad from entering into contracts according to the 
fonnahttes required by English law, pro\idcd it appears that 
the panics contracted with reference to such law In o*hcr 
words, the formalities of a contract depend on the la' 
contemplated by the p irtics , but in the absence of any 
e\idcnce to the roiitnrj*, the parties are presumed to 
contract with reference to the law of the p’ace where the 
contract IS entered into 

The fomnhtics of a contract must be disiiT>i;uished fmm 
p'occdurc ri an action '•nd the ctadcncc required to p'o* e 
a contract in a court of jlsmcc The rules that goicm 
p-oi.CiI"rc and c\ dcncc arc iho«e cmbaJ'ctl in the hr cf 
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the country where legal proceedings are taken Hence, if 
an action be brought in England on a foreign contract that 
by English law is not enforceable unless there is some note 
or memorandum in wntmg of the terms (see § 99), the 
action will fail if there be no such writing ; such written 
evidence must be given, though it is not required by the 
law of the place where the contract is made And the 
English Statutes of Limitations, whidi relate to procedure^ 
are applicable to actions brought on foreign contracts 

(r) Rights and Liabthttes — The rights and liabilities of 
the parties depend on the law contemplated by the parties, 
but there is ^pnma facie presumption in favour of the law 
of the place where contract is made A., a merchant 
in London, sold to B , another merchant m London, 20,000 
tons of Algenan esparto, to be shipped by a French 
company at an Algenan port Default was made in 
dehvery, and B. brought an action for damages against A 
It was uiged that as the contract was to be performed at 
Algiers, the French law, which is the law of Algiers, applied, 
and under that law A would not have been liablei The 
court held that as the contract was made in England, and 
as there was no evidence that the French law was contem- 
plated by the parties, the liabihty of A was to be governed 
by Enghsb law *'What is to be the law by which a 
contract, or any part of 1^ is to be governed or applied, 
must always be a matter of construction of the contract 
Itself, as read by the light of the subject-matter and of the 
surrounding circumstances ... the broad rule is that the 
law of the country where a contract is made presumably 
governs the nature^ obligation, and the interpretation of it, 
unless the contrary appears to be the express intention of 
the parties ” 

Charter-parties and bills of lading are exceptions to 
the role The rights and liabilities of the parties are 
governed by the law of the flag, t e the law of the country 
to which the ship bdongs 

§ 308 . Bills of Exchange. — A bill of exchange may be 
drawn in one country and be accepted, negotiated, or made 
payable m another. The Bills of Exchange Act 1882 
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contains the following rules relating to the \niKnt> tn 
Lngland of such bills . — 

{a) As far as form is concerned, the bill will be \.ilid if 
the law of the place of issue be followed 

{i') The absence of a stamp required b> the foreign 
place of issue will not imahdatc the bill 

(r) The duties of the holder, in presenting for acceptance 
or for payment, or m protesting, or m g 11 mg notice 
of dishonour, are dctcrinincd by the law of the 
place where the act is done, or the bill is dis- 
honoured 

(if) An acceptance or endorsement is valid if made 
according to the law of the place where the bill is 
accepted or endorsed 

(r) Where a bill is drawn in one country and payable 
in another, the due date thereof is determined 
according to the law of the place where it is 
payable. 

§ 309. Foreign Jndgnumt — In some eases it ma) be 
necessary to bnng an action in another country Suppose 
judgment for pajment of a sum of money is obtained, but 
the defendant’s propert) is in England, can the foreign 
judgment be enforced in England^ If the defendant had 
an opportunit) of defending, and the foreign judgment was 
a final one, and the foreign court had jurisdiction in the 
case, the partv who obtained judgment in his favour may 
bring an action in England to enforce it All that he 
requires to prove is that the foreign court bad junsdiction, 
and that the judgment was a final one. He will then 
obtain judgment of an English court for p.i}mcnt of the 
mone), which judgment can be enforced bj execution upon 
his property in this countr> 

Instead of adopting this mode of procedure, the pbintifT 
may bnng an action on the onginal cause of action apart 
from the foreign judgment 

g 310. Authorities — Pnvatt Intm^aiiornt Jurispru- 
dr r, by Mr. J A. Foote, IC.C ; Private InterraLct at 
JLprOi by Frofessor J. Wcstlal c 
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If aajr chanre | 

luuiakeitpSca' 

lllthr^Uleit 

tliCMldlia 

Jtited 

Name, Residence, Prorcs> 
siOn or Occupation of the 
Person nbose Life ts to be 
Assured? 


Proof ifaooM 
tielBtn*thrdlo 
oidn Itut Uia 
Po'icyourli* 
Indapolao'e. 

Place and Date of Birth? 


Has the Life been proposed 
to an} other Office ? If so, 
name the Office nnd the 
result of the Proposal? 



Name and Residence of usual 
Medical Attendant, hoA 
long has he Lnoiin }ou ? 



Name and Residence of an) 
other Medical Gentleman 
consulted within the past 
scien yxars? 


ni« Mrdca) 
Alter 'b ( a 
ueond I'nti 0 
Refeience 
should be 
lUIBtd. 

Name and Residence of an 
intimate Prime rnend, 
bon long has he knonn 

}0U? 


Tttset-t'ttea 
needn jrbe 
■•awerwiu’im 
the Rtetir^' It 
0* 1’ • I V- of 
aso tier 
rerww. 

Sum to be assured? 

With or wiibom Profits? 
Term for which Assurance is 
required? 


Nunc, Residence, nnd Oc> 
cupation of the Person in| 
whose favour the Poh^ is 
to be granted? 


I dcchre the nbove siAtcinents ore trve, thit the Prii'Tite aid 
Medicil Rtfcrces mined arc competent to n'o-naiicn as lo past 
and present ^tc of hcaUh and h*>bm of hit , and I aqree Unt SuCh 
ScttCRitots. togetW with tlitrc mad. er V te vcJe fy tKf 
Often «f ih 6ecte^ er^ h> w*t f’-aH he the basj of the 
proposed contract nnce 


W f/ttm 


Stmiturr eftte Perun t * w I 
Lt/t tt t* tf Alturtd, J 

rt.*e 


7>e PeUn, *hf nf I ft: cV.nVi a* V/r trj ffit*sye ex'tfi en 

t^egn ’•Jefftaji 

167 
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FORM OF LIFE POLICY 


Sum Asswed£ Bmmm ^ 

Whereas 

(hereinafler called The Life Assured), whose ^ is admitted not to 
exceed jrears, hb this day paid to the 

Assurance SociSTr the sum of 
as a dtst Premium <»i this Foliqr and 

the hke Premium is to be paid on the same day in 
eveiy future year during the whole snmvoiship of The Life Assured 
m order to keep this I^Ik^ on foot 

Nm these Presents vninessy That on the death of The Life 
Assured and on doe proof given of the death and of title, the 
Society will pay to the executon, admmistmtors, or assigns, of The 
Life Assured the sum of pounds, tc^ther 

with any Bonus which according to the provisions of the Deed of 
Settlement of the Society may at the time of sudi death be attached 
to this Policy . 

Prmded That this Policy is granted upon the following con 
ditions, that is to say — 

(x) That payment of every Premium, which is to be paid as above 
mentioned, be made within liurty Days from the day fixed 
for payment thereof, and if so made, this Poh^ ptwU 
remain in force notwithstanding the death of The Life 
Assured during such thu^ days 

(a) That, if The Life Assured commit suiade within one year from 
the date of this Pohcy, all money which would otherwise 
have become payable for the benefit of his estate under this 
Pohcy shall be forfeited and belong to the Society , but this 
condition shall not prejudice the interest in such money of 
any Assignee for value. 

Prmded also Tliat the Society's Assurance Fund for the tune 
being, and the Propnetors’ Fund on the first day of 
(which then amounted to the sum of A ), and so much 

tS. the Capital of the Society, held in Shares by die Fropnetois and 
others, as on the said first iky of ^d not b^n paid up 

or according to the provisions of the Deed of Settlement been con- 
sidered as paid up (such Propnetors' Fund and Capital amountmg 
together to the sum of One Million Pounds Sfeiht^^y shall alone 
be liable to any claim or demand in respect of this Pohiy ; and no - 
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Dirertor signing thus Polfc), nor nn} other Propricior, ^ 1 ia!I be liable 
to any claim or demand in respect thereof be)ond the unpaid 
portion of the Capital hdd by him And os to the Proprietors' 
Fund, nothing herein contained is to be construed to gise to nn) 
person entitled to the benefit of this Poh^ an} charge or claim on 
any accumulation thereof made, or to be made, after the thirt} 'first 
day of 

In xtnU esswhereof^ti Three of the Directors of the said Socict} , 
base hereunto set our hands this da) of 

One thousand eight hundred and 

Cxantred 

Entered 


NOTICE 

Atl Nchus cj Asnip-r tnt of the Pohqr must be sent dmet to 
5 /w/i Lordott, the prmopal place of business of the So&et} 
No Agent of the Sociel) is authorised, under an} arcumstanccs nhat- 
eser, to recciie, nckuosi ledge, or transmit sudi Noiic& 

GUARANTEE OF SURRENDER VALUE 

The vithin aaitien Policy aill require a Surrender Value so soon ns 
three full annual IVcmiums have been paid, and the Societ} tlien 
guarantees ifae foUossang <01015 as the Surrender \ alue, namcl} — 

{i) Onc'third of so much of the Premiums receiied as uould repre 
sent oalinaT} Premiums on the same Foli^ nccordmg to the 
true age at Ae date of issue thereof 
(a) The full Cash Value calculated according to the published Bonus 
Tab'e of the Profits (if any} attached to the Polic} at the time 
of surrender 

PROTECTION AGAINST FORFEITURE FOR NON-PAYMENT 
or ^RE^!IU^^S IN CERTAIN CASI^ AND FOR ^ 
LIMITED TIME 

ca A Poltc} has a Sumradcr Value, then, ro'aithsirading an 
oaim on to pi} pnr subsequent Pxtnium or Premiums, the Pc! cy mil 
renain m fo’uc ur)e*s rnd until tl e S» Tender V-ilue of the Poliq, os 
Bt die date vhen the frst unpa d IVeminm is pnnl'e, becomes exce^ed 
In the total 0' tl e amo ml due i** rcSi'ec* of Prm ums ard la -crpeci 
0 * am loan made on ihe Po'icj by the Soc <■13 and of the •‘ccu'aula'ed 
tompo md inicm mih lia'f ye^rh r«i5 c" ihe ai-ouM o'" FVt.'"'ur-s 
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and kan (if any) at tbe rate for the time bang diaiged on loans made 
by the Society on the security of thar Fohaes 
The Premium or Premiums due, if paid with accnmulated compound 
mterest at the before-mentioned rate while the Pobqr remains in force 
under this Provision, will be accepted I7 the Soeie^ 
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FORM OF MARINE POLICY 


Be it known that John Smith os nell 10 hts own ]vanie« as for 
and in the Name and Names of all and every other Person 
or Persons to whom the same doth^ may^ or shall appertain 
in pirt or in all, doth make assurance, and cause him and 
them and every of them, to be insared, lost or not lost, at 
and from Lot don to Nm I^rinpon any kmd of Goods and 
Merchandises, and also upon the Body, Tackle, Apparel, 
Ordnance, Munition, Artillery, Boat and other Fnmiture, 
of and in the good Ship or Vessel called the Ftr^y whereof 
IS Master, under God, for this present vojoge, 

or whosoever else shall go for Master in the said 
Ship, or by whatsoever other Name or Names the said Ship 
or the Ma«tcr thereof is or shall be named or called, begin- 
ning die Adventure upon the said Goods and Mcrdmndiscs 
from the loading thereof aboard the said Ship as abate upon 
the said Ship, Ac. or ahav', and shall so continue and 
endure, during her Abode there, upon the said Ship, &c., 
and further, until the said Ship, \nth all her Ordnance, 
Tackle, Apparel, Aa, and Goo^ and Merchandises what- 
soever, shall be nrnv^ at at a^ore upon the said Ship, &&, 
until she hath moored .at Anchor Twcrit) -four Hours in good 
Safety, end upon the Goods and Merduindiscs, until the 
£.ame ^ there discharged and safely landed , and it shall be 
lawful for the said Ship, Aa, in this Voyage to proceed and 
sail to and toncli and stay at any Forts or Places whatsoever 

without Prejudice to this Tnwirance. The said Ship, Ac., 
Goods and Merchandises, Ac , for so much os concerns the 
A^«art.il, by Agreein-nt between the Assured and Assurers 
in tins policy, are and shall be valued at shp £taoo, 
ffty haUt ej /joo. 


7 *« f>irj;lhc \dv<'iitu'es and Penis which we the As«jreis are coa- 
*• i *«I to bear .and do lal 1* upo.i us in th s Voyage, ilicy are, of the 
Sea« *Ica of \V'‘r, Fi'e I.ativv Pinip* Rorc’a, Thuvxs, Je’lisons 
Le'tus 0' Mart and Co»nieniiart, Surp'isals, Tak. igs at txa, Arres's, 
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Restraints and Detainments of all Kmpt Pnnees, and Peoplci of what 
Nation, Condition, or Qddity soever, Banatiy of the Master and 
Manners, and of all other Penis, Losses, and Misfortunes that have or 
shall come to the Hurt, Detnment, or Damage of the said Goods and 
Merchandises and Ship, Ac , or any Part thereof , and in case of any 
Loss or Misfortune, it shall be lawful to the Asmied, tbnr Factors, 
Servants, and Assigns, to sue, labour, and travel for, in, and about the 
Defence, Safegnard and Recoveiy of ^e said Goods and Merchandises, 
and Slip, &c , or any^Paf t thereof, without Prejudice to this Insurance , 
to the Charges whereof we, the Assurers, w^ contnbute, each one 
according to the Rate and Quanti^ of his Sum herein assured And 
It IS agr^ by us the Insurers, that this Writing or Pohqr of Assurance 
shall be of as much Force and Effect as the surest WnUng or Pohcy of 
Assurance heretofore made in Lombard Street, or m the Royal Ex- 
change, or dsewhere m London And so we the Assurers are con- 
tented, and do hoehy promise and bind oursdves, eadi one for hts 
own Part, our Heirs, Eaecuttas, and Goods, to Ae Assured, their 
Executors, Adimnistiators, and Assigns, for the true Perfonnance of 
the Premises, confessing oursdves paid the Cbnsideiation due unto us 
for this Assurance the Assured 
at and after the Rate of 

In wUness whereof, we the Assurers have subscribed our Names 
and Sums assured m Lmdon itt day June tqx4 


N B —Corn, Fish, Salt, F^t, Flour, and Seed are warranted free 
from Average, unless general, ortheSbipbestranded, Sugar, Tobacco, 
Hemp, Flax, Hides, and Skins are warranted free fr^ Average under 
Five Pounds per Crat , and all other Goods, also the Ship and Freight, 
are warranted free from Average under Thi^ Pounds per Cent, unless 
general, or the Ship be stranded 


£$00 


'John Jtmes . 
Wtlham Brown | 
Thomas Grun ^ « 
WiUtam Grom § & 
[Henry Bhek \ 


/tv hundred pounds 


£iooO' 


Thus Jones 
Isaac Moses 
Samuel Lem ^ ^ 

Henry Smtthson h & 
[Btehard King ^ 


I' one Bmsond pounds 




QUESTIONS 


^iFRCANTiLr Persons and MiPCASTiir Prorcrry 


§§ i“i7 


1 Has nn nlien the simc rights os a British subject in inatteis 
of Irndc in thi countr) ? 

2 \\ hit irc the diHlrcnt kinds of propert) recognised Lj Ian ? 

3 \^hlt special chanctcnsucs attach to the ouner&bip of 
British ships? 

4 Whit IS cop) right , how tong does copj right in a book list? 
I low c.in cop) right be issigned’ 

5 How can the nglit to the etdusiie u«e of i design be 
obtiin* d ? 

6 What IS a patent ; how is it obtained, and for bow long 
does It h<i ? 

7 How IS the exclusive user of a tndemirk obiaired? h it 
a^ignible? 


PlRlSrPSHIP 

iS-27 

1 DLlinc a pirtncr»hip \ becomes n pinner on coidilion 
til it lit 11 to Ipie no shire in tl e profitSj is such in arrargemcnl 
b ndini;? 

2 Ji: ‘hiring pro'ils conclosiie eii fence of pirtrcrship ? 

3, \\ I •‘l piwcr ha< " par.ncr to 1 in f tl c fiini ’ 

i To I h't extent i« a pLirtner biVe for e debts o'" t' e f "t ’ 

5 \Mnt K tl c ition o'" n pc’ro'i who hoM'» hi**.' !i o-t to 
l*e n piitncr? 

6 St xte the ch.c ducCN id panne’s I 'tw cen tl e*n eUei 

7 Suppose I' e jT^nier dim as to *’e nT-igen c-' c ds 
I Lt «c\$, I ow u the r alter dc-id'* * ? 
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8 What effect has the death of a partner on the partnership ? 

9 How IS a partnership dissolved ? 

10 What are the effects of a dissolution? 

11 Is the private property of a partner liable for the debts of 
a firm? 

12 What IS a limited partnership? 

13 How far IS a limited partner liable for the debts of the 
firm? 

Companies 
§§ 28-40 

1 What is meant 1 ^ a limited company ; how is it formed ? 

2 Describe a ** memorandum of association,” stating what it 
contams 

3 What are “ articles of association ” ? 

4 What IS meant by a “share”? A applies for shares in a 
company, when will he be bound to take them , up to what time 
can he withdraw his application? 

5 When will the court order a company to be wound up ? 

6 Distinguish stock from shares 

7 What IS a debenture, how does it differ from debenture 
stock? 

8. What IE a private company? 


Principal and Agent 

% 4*-S6 

1 Distinguish a factor fiom a brokeri 

2 What IS a dd eretkn agent? 

3 Distinguish “general ” from “ special ” authority. 

4 How may an agent be appointed ? 

5 What IS meant by ratification 7 What conditions are reqmred 
for a valid ratification? 

6, What power has an agent to bind his pnnapal ? ' 

7 When can an agent appomt a subagent? What relation 
exists between the sub-agent and the pimapd? 

8 Describe the chief duties of an agent. 

9 What degree of diligence must an agent show in discharge of 
his duties? 

xo. What remedies has an agent for his commission? 
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It WInt are the chief duties of the pnnapal as reeatds the 
'ijltni? 

IS The principil directs his agent to do a iirongful act, is the 
agent bound to do it? Is the pnnapal or the a^t liable for the 
wrong done? 

13 An agent contncls with a third party wnihottt disclosing 
the nnine of liis pnnapal, what is the legal position of the parties ? 

14 ^Vhcn is an agent personally liable on a contract? 

15 What is the result where an agent fiitsely pretends to be an 
agent and enters into a contract? 

16 ^Vhlt special powers ore possessed by (0) factors, (^) 
brokers? 

17. What are the powers of on auctioneer? 

iS Tlic principal rciokcs the autlioii^ of an agent, who after 
such re\oc.'*lion enters into a contract on bdialf of the piinapal, 
IS the contract binding on the pnnapal? 

19 In what wa> is the relation of prinapal and agent ter- 
tniniled ? 


Tup Formation op Contracts 
§§ 57-68 • 

1, Wlnt is a contract j when docs an agreement amount to a 
contract? 

2. “Cicrj igrecment can be analysed into m offer and an 
acceptance ” Explain this statement 

A firm of auctioneers advertise that thcj vnll sell furniture 
aueiion on a certain day B goes to the auction-rooms at the time 
advertised, and is informed that the auction will not take place, has 
he anj claim for bis expenses against the auctioneer? 

3 A makes an offer h) post, and B nccepte by telcgnm, when 
» the acceptance complete? 

4 A gets into a inmear, travels a certain distance, pays his 
fate, and then gets out Show that there was a contract between 
ilie tramcir conipan) and A , pointing out the offer and the 
accep’ance. 

5, Stale the chief rules relating to the revocation of offers 

6 A advertises that he will give ;^roo to any person vrho, 

sjfiennr from a coM, u-^cs an article sold h> A. and is not cored 
H , who K differing from cold, buvs tlie article and 1$ not cured, 
r'a he reco.er the £icq} ’ 

7 At wl.ai moment of time is the revocation of an offer 
en.pkle? 
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The Capacity of Faetibs to Contract 
§§ 69-89 

1 To what extent can an in&nt enter into contracts binding on 
him? 

2 A.f being under ai yearst^i^i purchases a horse for ;^X50, 
on credit , when he comes of age he unites a letter to the vendor 
admitting that the j^i50 is due for the horse ; can the vendor sue 
him and recover the j^iso? 

3. Can a money-lender lecovmr money lent to a person under 21 
years of age? 

4. What IS meant hy ** necessanes”? Are books necessaries? 
How IS the question as to what are necessanes determined? 

5 Distinguish “void” from voidable” contracts ‘ what con< 
tract of an iniant fiills under each class? 

6 When can a mamed woman enter mto a contract binding on 
her? 

7. What IS separate property? A mamed woman owning 
property incurs a laige debt at her dressmakm’si can she be sued 
for the debt? 

8 A mamed woman is sued for a debt ; it turns out she had 
no separate property at the time she contracted the debt, but 
acquired separate property afterwards , is such property liaUe to 
pay the debt? 

9. What power has a mamed woman to contract as agent of 
her husband? * 

10 How does a corporation mter into a contract ? 

II. When may a corporation contract without using its seal? 

12 Is a contract entered mto by a lunatic bmding on him ? 

13 A contracts with B , a lunatic, not knowmg that he is 
insane, what is the position of the parties? 

14 A, whilst drunk, enters mto a contract with B , is such 
contract binding? 


The Form of and Considfration for Conjracts 

S§ 90-W5 

I How many classes of contracts are recr^ised by English 
law? 

a. What are the requisites of a contract under seal? 
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3 What IS a deed , from what time does it date? Distinguish 
a deed from an escrow 

4 What contncts require a deed ? 

5 When ought a trading corporation to contract under seal ? 

6 Define a simple contract 

7 What simple contracts are required to be in writing ? 

8 A. engages a servant at the rate of j^20 a jear, wages to be 
paid montlilyj ought the contract to be in wnting? 

9 When ought contracts for the sale of goodsi^to be in 
wnting? 

10 What IS a consideration ? 

It Distinguish an executed from an executoi)' consideration 

12 A., being in want of money, sells B a picture that is worth 
jCsoo for jCioo , can A afterwards set aside the sale on the ground 
that B did not give him the iiill value of the picture? 

13 A owes B. j^ioo, and B threatens legal proceedings, A 
wntes B asking for a month’s time to pay , B replies saymg he 
will wait for a month Is B legally bound to wait the month ? 

14 What IS a past consideration , will it support a simple 
contract? 


Legality and Possibility op Performance 

§§ lofioiip 

X A lends B money for an lU^l purpose , can he recover it ? 

2 Can A msnre B 's life? 

3 Can a father insure his son's life ? 

4 What restrictions exist as to iradmg on Sunday? Is a 
contract made on a Sunday binding? 

5 What qieaal rules exist regarding the sale of game, coal, and 
bread? 

6 What is meant by an agreement in restraint of trade? To 
what extent is such an agreement lawful? 

7 A sells his business and the goodivill thereof to B , can A* 
set np a similar busmess in the same street? 

8 What condibons must be fulfilled m order that the coun may 
uphold an agreement in restramt of trade? 

9 A threatens to make B a bankrupt, B offeis A ;^io not to 
do so, and A accepts the ofier, is the agreement binding? 

10 Enumerate and descnbe the different kinds of*' impossibility 
of performancQ ” 
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II. When vnll unpossibihty of peifonnance avoid a contract? 

12 A , a mamed man, proposes mamage to B , who knows he 
IS mamed ; B afterwards bnngs an action for hrkcfa of promise 
against A. ; is A. liable for damages? 

13 A. sells B shares that he (A ) does not possess, and £uls to 
dehver them to B , has B any remedy? 


Mistake, Misrepresentation, and Fraud 
§§ Z20-130 

z What is meant unreality of consent ? 

2 When Will mistake avoid a contract? 

3 A bays from B a piece of old chma which he (A ) believes 
to be Dresden, bnt which B knows is not Dresden, is the sale 
binding? 

4. A. sells B a piece of china, both believe it to be Dresden, 
bnt it is not, is the sale binduig? 

5 What amounts to a misrepresentabon? Distmguish misrepre' 
sentaDon from fraud 

6 When will misrepresentation be a ground for aioiding a 
contract? 

7 A reads the prospectus of a company and applies foi shares, 
which are allotted to him Afters aids, he finds that some of the 
statements in the piospectns are untrue can he rescind the contract 
to take shares? What other remedy has he? 

8 What remedies are open to a person who has been mduced 
to enter mto a contract (a} by misrepresentation, [b) by fraud ? 


Assignment of Coihracts 

§§ *31-134 

f Can the liability under a contract be assigned ? 

2 A owes B ;^io, can B assign die light to receive the 
money to C ? If so, how mast the assignment be made? 

3 A has bought 1000 pieces of cloSi, can he assign to C the 
right tor receive the cloth ? 

4 How IB a bill of exdiange assigned ? 

5 Illustrate the assignment of nghts and liabilities operation 
of law 
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Performance, Breach, and Discharge 

§§ 135-144 

r In what form most lender of mone^ be made m order to 
amount to “legal tender”? 

2 A owes B £ 7 Xi, and B gives him a full of evcbange for 
^20, is the debt discharged? 

3 When can a'partj to a contract refuse performance where 
there has been a breach on the other side? 

4 A. commits a breadh of a contract made nith B , what are 
B *s remedies? 

5 Howcan a contract be discharged? 

6 A. enters into a wntten contract with B. , thqr desire to 
resand it Hoa can this be effected ? 


The Sale of Goods 
§§ i45-*7a 

X Disiuiguish a sale from an agreement to sell 

2 Distmguish sale fiom “gift ” and from ** barter ” 

3 What is meant by pnce? Suppose the parties do nol agree 
on the pnce, is there a vajid sale? 

4 What form is required for a contract for the sale of goods 
under ;£’io? 

5 State the form requisite for a sale of goods over ;^io m 
value 

6 What IS meant b? “ acceptance and receipt ” ? A. orders a 
package of sponges from B at xis per lb On the amval of the 
package A examines the sponges, and, finding them worth only 6s 
a lb , retuins them to B Wrs there an accqstancc and receipt of 
the goods suffiaent to satisi^ the 4th section of foe Sale of Goods 
Act? 

7, Distinguish *' earnest” from “part payment.” 

8 Under what cucumstances can a contract in wnting be 
gathered from a senes of letters? 

9 Where a contract of sale of goods over ;^io m xalue is 
reduced to wntmg, what ought foe memorandum to contam ? 

to Cana wntten offer be accepted orally? Will such acceptance 
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satisfy the 4th section of the Sale of Goods Act where the goods 
sold are over ;^io in value? 

XI. State the chief roles relating to die signature of contracts 
so as to satisfy the 4th secbon of the Sale of Goods Act 

12 How are the provisrons of the 4th secbon of the Sale of 
Goods Act fulfilled in the case of a pubhc auebon ? 

23 Explain the nature of a “ bought and a ** sold ” note 

14. What are the poweis and fonebons of a "broker ’*? 

15 Explain the nde eatfeat tmptor 

16. W^t IS a warranty? Distinguish a warranty from a 
condibon. 

17. What warranbes and condibons arc imphed in eveiy sale 
of goods? 

18 What warranbes and condibons are imphed in a sale by 
sample? 

19. A orders goods firomB ofbis own manufacture, B supplies 
similar goods ma& I7 C ; is A. bound to accept them ? 

30 What are the chief dubes of a seller of goods? 

31 Is a seller of goods bound to send them to the purchaser ? 

32 What IS meant by hen? What hen has a seller over the 
goods sold? 

23 What IS stoppage %n tramUuf When and bow is it 
exercised? 

34 When can a seller resell goods not paid for fay the buyer ? 

25 Mention some acts that amount to acceptance of goods by 
the buyer 

36 How should the pnee be tendered so as to be a "legal 
tender”? 

37 A. owes B £S 6 .8 for goods bought , he tenders a ;^io 
note, which B refuses ; is the tender good? 

38 A. buys ;^ioo worth of |^oods from B , and gives B a bill 
of exchange '1 <'e bill is not paid when due Can B sue A. on 
the ongind contract, apart from the bill ? 

29 Can an agent of the seller receive payment? A. owes B 
£10 for goods bou^t He meets a derk from A *s shop in the 
street, and pays him the^^ro Theclerk runs away and B demands 
payment C^n A. successfully resist the demand ? 

30 A. wntes B to ask him to remit the amount of a debt by 
dieque Ity post B. posts a cheque for the amount, but the letter 
never reaves A. The bank on which the cheque was drawn 
suspends payment A. writes B saying he has not received the 
cheque. B rejdies be sent it as requested Can B be compelled 
to pay A.? 

31 A. enters B 's shop and selects a box'of cigars C seizes the 
agars and miis away with them Who has to bear the loss^ A. or B. 7 
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32, A. orders 20 lbs. of sngar fiom B at 2d a lb of a certain 
quality, when will the owneiship of the 20 lbs pass to A. ? 

33 'When does the ownen^p pass to the buyer when goods 
are sent on approval? 

34 'When will the ownership of unascertained goods pass to the 
buyer ? What is meant by unascertained goods ? 

35 Gan a seller reserve the right to £q)Ose of goods after he 
has made delivery? 

36 A thief sells B goods stolen from A., can A. daim the 
goods ftom B ? 

37. 'What is the effixt of a sale in market overt? What is 
market overt? 

38 Can an unpaid seller daim mterest on the price from the 
buyer? 

39 What is the remedy of a buyer where the sdler refiises to 
deliver goods bought fi«.m him ? 

40 When can a buyer refuse to take dehvery of goods ? 


Insurance 
§§ i73-'20o 


1 What IS Insurance ? 

2 What IS meant bj saying that fire and marine msurance are 
based on the pnnciple ^ indemnity? 

3 'What conditions must be oteerved by any one who is mabng 
a proposal for insurance? 

4 What is an insurable mterest ? 

5 A person insured omits to pay the premium when it is due, 
but pays it dunng the days of graces what is the effect on the 
policy? 

6 What IS meant by underwntmg? 

7 Disiioguish a valued from an open policy 

8 Distmgmsh a voyage from a bme policy 

9 What is the slip ? Has it any 1 ^ efl^? 

10 What is a warrant? What warranties arc Implied in a 
marine policy? 

zx. What amounts to seaworthiness? 

12 Explain the terms “average,'* “free from aietage,” and 
“ general average.” 

13 What amounts to a total loss? A vessel is wrecked, what 
steps should the owner take so as to be able to claim for a total 
loss? 
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14 How IS a partial loss calculated ? 

15 WheacanA insure B ’s life? 

x6 The proposer for a life insurance makes an untrue statement 
m the proposal, what effect bos this on the policy? 

17 Can a pohcy of life insurance be assigned 7 

18 What is meant 1 ^ fire in a fire pob^? 

19 What conditions, if Biqr occur, will usually avoid a fire 
policy? 

20 What steps ought to be taken when a loss occurs by fire? 

21 Suppose the articles are insured in different offices, can the 
insured recover from each? 


Guarantees 
§§ 202-208 

I, Describe the nature and objects of a guarantee. 

2 In what form must a guarantee be made ? 

3 State the position of the party guaranteemg , can he be sued 
before the pimopal? 

4 What is a continuing guarantee? 

5 What IS the position of a surety who pays the whole debt as 
regards the principal debtor? 

6 A B and C are sureties for D , D fails to pay, and A. is 
sued Is A. liable for the whole debt? Suppose he pays the whole, 
what nght has he against B and C 7 

7 A B and C are sureties , A. is sued for the whole debt , can 
he, before paying anything, call on B and C to contnbute their 
shares? 

8 When can a surety withdraw from a guarantee ? 

9 What conduct on the part of the creditor will discharge the 
surety? 

10 A. IS surety for B paying a debt to C on the xst January 
C extends the time to the xst February, but before the xst Febmaty 
6 becomes bankrupt , » A. liable to C ? 


Charter-parties and Bills of Lading 

n 

§§ 210-250 

X What IS a charter-party ? 

2 What warranties ate imphed in a diarter-party ? 
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3 Whal IS freight ? When is it earned ? 

4 Mention some of the chief provisions found m charter 
parties 

5 What IS meant by seaworthiness? Is there any implied 
wananl) of seaworthiness in a bill of lading ? 

6 What IS register tonnage? 

7 What are lay-days ? 

8 What are the duties of the charterer as regards loadmg a full 
and complete cargo ? What is dead freight ? 

g What penis are usually excepted in a diarter-party ? 

10 What IS demurrage ? 

11 What IS a bill of ladmg? How is it transfened? 

12 'What is the duty of the captain as r^rds deviation ? 

13 To whom are-goods comprised m a bill of lading to be 
delivered? 

14 What penis are usually excepted in a bill of lading ? 

25 What IS meant by *'act of God ”? 

16 What penis ate covered by the phrase “penis of the 
sea”? 

17 What 18 bairatiy ? 

18 'What is general average? Who must contnbute to it ? 

19 ‘What is saliage ? 

20 'What IS the nature and object of a bottomry bond and of a 
respoodenba bond? 

21 What powers has the master as r^rds the shipowner? 

22 To what extent is the master the agent of the cargo-owner? 


Bills of Exchangs 
§§ 251-271 

1 What is a bill of exchange ? 'Wnte out an example 

2 Distinguish an inland from a foreign bill 

3 What are the requisites ofa bill of exchange? 

4 What IS presentation for payment ? When 15 it necessaij’ ? 

5 What are days of grace? 

6 'Where is a bill pajable? If an acceptor desires to piy at a 
gixen place, how should he accept? - 

7 Who IS the acceptor? What is his leg^l position ? 

8 How can a bill be transferred ? 
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9 Who IS the drawer? What is his legal position ? 

10 Who IS an endorser? When is he liable to a subsequent 
holder? 

IX. What course ought the holder of a bill to take if the bill be 
dishonoured? 

12 Distinguish a dieque from a bill of exchange. 

13 Whal IS the effect of crossmg a cheque? 

14 What IS the effect of writing *'not negotiable” across a 
cross^ cheque ? 

15 Has the holder of a dishonoured cheque any remedy against 
the bank? 

16. What advantage does the holder of a dieque denve by 
presenting the dieque within a reasonable time after he receives it? 
What IS a leasonaUe time ? 

17. What IS a promissory note? Is presentation necessary ? 

x8 What IS an 1 0 .U. ? Can it be transferred? 


Bankruptcy 
$§ 272-295 

I What IS meant an act of bankruptcy? 

2. Enumerate the chief kinds of acts of bankroptiy. 

3 When can a creditor present a petition in bankruptcy? 

4 What IS an order of adjudication ? What is its effect * 

5 Gan a mamed woman be made bankrupt ? 

6. What are the chief dubes of the official receiver ? 

7. What IS the object of the first general meeting ? 

8 What is a scheme of arrangement ? How must it be passed 
to be binding ? 

9 How IS the trustee appointed ? What are his diief dubes 

and powers? « 

10 What is the committee of inspection? How is it appointed? 

11. How are debts proved in bankruptcy ? 

12. What is a secured debt? What is ^e position of a creditor, 
whose debt is secured ? 

13 What properly belongmg to the bankrupt is not available 
for paying his debts? 

14 What propert) bdonging to others is liable for a bankrupt’s 
debts? 

1 5 When are goods said to be in the order or disposition of a 
banl^pt? 
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16 A bankrnpt made a settlement of part of his property before 
bis bankmptc), is snch settlement perfectly vabd ? 

17. What IS onerous property? \?bat powers has the trustee 
o\er such properU’? 

18 How does a bankrupt get his discharge? 

19 What are the effects of a dischaige ? 

20 When will a dischaige be nithhdd or suspended ? 

21 What disabilities is a bankrupt under? 

22 When \i ill an adjudication be annulled ? 

23 What conditions must be fulfilled before a scheme of 
arrangement is binding? 

24 What IS the effect of a private arrangement with creditors ? 


Action and Arbitration 
§§ 296-300 

1 What are the remedies for a breach of contract ? 

2 When are nommal damages recoverable? 

3 Can a person who has suffered damage by breach of contiact 
lecmer as damages all the loss he has sufibed ? 

4 How are disputes referred to arbitration ? 

5 Whet are the poaeis of an arbitrator? 


The Afpucation of Law 
§§ 30i-3ro 

1 B} what law is the ownership of land governed? A is a 
Scotchman residing m England, and ow nmg land in Scotland He 
dies without a will TMiat law will govern the descent of the land? 

2 Whatisdomiale? 

3 An Englishman, domiciled in England, owns dares m an 
Anstiahm bank , he wishes to leave them by will ought the will 
to be in accordance with English or Austiahan law ^ 

4 By what law is die validity of a contiact governed ? 

5 A bill of exchange is drawn in France according to French 
Uw, and is pajable in Englaad, is the bill vahd according to 
English law? 

6 How can a foreign judgment be enforced in England ? 



NOTE TO § 32 

Where articles of assoaabon restnct the interests of foreigners m 
the company and it is desired to alter them, the consent of the 
Board of Trade has now to be obtained, imder the provisions of the 
statute 7 d. 8 Geo V c z8 


NOTE TO § 69 

The capacity of parties to contract has been further affected 
the Registration of Business Names Act, 1916 This statute 
provides that~- 

(a) Every firm having a place of business m the Umted 
Kingdom and carrying on business under a business name 
whi^ does not consist of the true surnames of all partners 
who are individuals, and the corporate names of all partners 
who are corporations , 

(d) Every individual having a place of bnsmess m the United 
Kingdom and carrying on bnsmess under a bnsmess name 
whi^ does not consist of his true surname , 

(c) Every individual or firm havmg a place of business m the 
Umted Kingdom, who, or a member of which, has either 
before or after the passing of the Act changed his name, 
eacept in the case of a woman m consequence of m-un^e , 

shall be registered m the manner directed b} the Act 

Similar provision for registration is made m the case where 
business is earned on whoU} or mamly as nominee or trustee of or 
for another person or persons or another corporation, or indndes 
the general agency for any foreign firm 

^ceptions are provided in die case of — 

(1) An addition that merely indicates that the bnsmess is earned 
on m succession to a former owner , 
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(2) The mere addition of an r to a surname indicating two or 
more partners of the same name ; 

(3) The carrying on of a buaness by a trustee m bankruptcy or 
a receiver or manager appomted by any Court 

The Act further provides that, where persons have made deiault 
in i^stermg at the local register office a number of particulars that 
are laid down the Act, tl^ shall not be able to enforce by legal 
proceedings any contractual rights in relation to the business in 
respect of whidi they are in d^ault under the Act Such a contract 
is not void but is unenforceable by the defaulter, for the nghts of 
other parties agamst him in respect of such a contract are not 
afifected When, however, such other parties have elected to 
enforce their nghts legal proceedings, the defaulter is not pr^ 
eluded horn setting np way of counter>claim or otherwise any 
nghts that such a contract may afford bun And it seems from 
recent decisions that fhe Act prohibits the enforcement of contracts 
withm its scope only as between the immediate parties thereto 


NOTE TO § 107 

We have seen (§ 107} that an agreement made for an unlawful 
puipose IS void Tradmg with the enemy m time of war is a 
misdemeanour at Common I^w All trading with the enemy 
(except what is speaally permitted for reasons of pubhc polity) 
is highly aimmal, as it tends to defeat one of oui mam objects in 
war, namely, the cnpplmg of the enemy’s trade In the very 
early days of the present war an Act of Failiament was passed 
providing special punishments for the offence of trading with the 
enemy, and enabling the King Proclamation to define what 
acts amount to trading with the enemy Accordmgly, all contracts 
made for the purpose of tradmg with the enemy are ill^l and 
lord and cannot be enforced by our Courts Moreover, contracts 
which are perfectly legal when entered into become illegal on the 
outbreak of war, if their performauce mvolves tradmg mth the 
enemy Such contracts aie generally dissolved by the outbreak 
of war and cannot be enforced by either party 

The peisons with whom it 1$ unlawful to trade and to whom 
money may not lawfully be paid during war ate all persons who 
reside and carry on bim^ m the enemy country, whatever their 
nationahty , but there is nothing illegal m contimimg to do business 
with peisons of enemy nationahty who are residmg and carrying 
on business m neutral countries, or even with those who are 
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interned or registered here and are canning on business here with 
the permission of the King A company registered here as an 
Enghsh company, and having its o&ce here, is regarded as an 
enemy, if in fact the bulk of the shares arc held 1^ persons residmg 
in an enemy country, so that the real control 'ind direction of the 
afiairs of the company are m enemy hands 

Ahen enemies, that is those who are residing or canying on 
bnsmess in an enemy countij, are under this further disabdity, 
that thqr cannot, during the contmuance of the war, sue in this 
country as plainti&, e\en to enforce nghts accmed before the 
outbreak of war But they may be sued, and if sued, may appear 
by counsel to defend themselves in our Conrts 


NOTE TO § 230 

It is stated in the text that when a shipowner has unjustifiably 
deviated be cannot rely on the e\cepted penis, and is hable for 
all loss of, or damage to, the goods except such as is caused fay 
the Act of God, or the !&ng*s enemies, or the inherent unfitness 
of the goods to be carried It appears, however, from recent 
cases that in such cases the shipowner is liable even for loss caused 
by the Act of God, the King’s enemies, or mherent unfitness of 
the goods to be earned, unless he can show that loss from one of 
those causes would ha^e happened m any event even though he had 
not deviated 

That IS, of course, very difficult to show Thus when, dunng 
die present war, a ship coming up channel called at Ha\re (which 
was not a permitted deviation), and was torpedoed I7 an enemy 
submarme, the shipowners were held liable for the loss of the 
cargo The loss was due to the Kmg’s enemies, but it could not 
be proved that the loss would have happened if the ship had kept 
her durect course up channel It must be remembered that an un- 
justifiable deviation puts an end to tbe hability of the underwriters 
of a pohey of insurance on the ca^, and as die cargo owner loses 
this secunty, it is only lair that the shipowner should be liable for 
the loss 
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enemies, 137 
fire, X27 
stnindings, 127 
Blank form of transfer, 45 
Board of Trade, powers of, 10 
bankruptcy, 148 
Bottomry bond, X34 
Breach of contract, 69 
remedies for, 70, 158 
Bread to be sold 1 ^ weight, 54 
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Bntisb ship, eCto of alien pur* 
chasing, i 

number of ^aies In, 3 
Broker, ao, 79 

Calls on shares, 17 
Capacity — 
of ship, zao 
to contract, 37, 163 
corporations, 41 
inlets, 37 
lunatics, 4a 
married women, 39 
to make a will, i6z 
to transfer land, z6i 
Cargo, Z3Z 
Gamer, 93 
Caveat emptoTt 8z 
CharteT'pirty, zi6 
capaeiQr of vessel, zao 
cargo, zaz 
cessio danse, 124 
dead freight, 124 
demurrage, za4 
despatch, Z22 
deviation, zad 
form of. ZZ7 
freight, 123 
lien for, 125 
nature of contract, zz6 
penis excepted, 125 
place of loiding, zaa 
port charges, Z34 
seaworthiness, zaz 
\0}age, Z22 
Cfaittel, 3 
Cheque, X43 
" and Co ," Z44 
compared with bill, X43 
duty of bank, Z44 
“not n^tiable," Z44 
presentation of, Z44 
Chose in action, 8 
Gasses of contracts, 44 
Coal to be sold by weight, 54 
Collisions, X27 
Committee of inspccuon, Z50 
Communication of acceptance, 32 

O 


Commnmcation of re\ocation, 
35 

Company— 

artides of association, z6 
definition of, 2 
directors, x6 
how mcorporated, 14 
limited and unlimited liahih^, 
*5 

memorandum of association, Z5 
resolution to wind up, z8 
seven persons necessary, 29 
shares, zy 
umneorporated, 2 
windmg up, z8 

Conditions in contnet of sale of 
goods, 8x 

Consent, reahty of, 59 
Consideration, 50 
amount of, immaterial, 51 
executed, 50 
executory, 50 
for bill of evchiuge, Z38 
must be lawful, 52 
past, SI 
rules as to, 5Z 
what IS a, 50 
Consols. 5 
Contract — 

agreement, relative to, 36 
assignment of, 66 
breach of, 69 
inpaci^ to, 37-43 
corporations, 4Z 
infants, 37 
lunatics, 42 
mamed women, 39 
defimhon of, 30 
formation of, 30 
foreign, z6x-5 

foreign law. when applicable, 
z6t 

offer and acceptance, 31 
performance of, 68 
of corporations, 46 
by deed, 44, 45 
of record, 44 
for sale of goods, 72 
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Contract— • 
trader sea], 44'45 
omission of a matenal part, 45 
lequirrag a seal, 46 
requisites, 44 
delivery, 45 
sealing. 45 

voting or pnntmg, 45 
Copynght, 5 
Corporations— 
contracts with, 46 
hy agents, 46 
under seal, 46 
definition of, a 
muniapal, 47 
non^tradrag, 47 
powers of contracting, 41 
trading, 46 

Damages, 158 
Dead freight, 124 
Debenture, x8 
stock, x8 
Debts— 

assignment of, 66 
barr^ by lapse of time, unless 
admowledged, 48 
Deceit, action for, 64 
Deed, requisites of, 44 
ddn^, 45 
scahng, 45 
>vnting, 45 

partner cannot brad firm by, 9 
Delivery of goods, 85 
of a deed, 45 
of a bill, X39, 143 
of a note, 146 
Demurrage, 134 
Designs, 6 
Despatch, xsa 
Deviation, xafi, 133 
Directors, liabilities of, 65 
powns of, x6 

Disabilities of a bankrupt, X55 
Discharge of contract, 71 
Disclaimer of onerous property, 
Z53 

Dishonour of bill, 140, 143 


Domicile, nature of, 162 
governs moveable fnoperty, x6a 
Drawer of bill, X37 
Drunkenness, effect on contracts, 
43 

Dunnage, 122 

Earnest, 76 
Escrow, 45 
Excited penis, 126 
Executed consideration, 50 
Executor, definition of, a 

Factor, ao 

Fue, an excepted pcnl, 127 
Fne insurance, 105-108 
a contract itf indemnity, 105 
concurrent policies, 108 
conditions avoiding policy, 107 
explosion, 106 
"fire," meaning of, 106 
insurable mterests, zo6 
notice of loss, 107 
premram, the, X07 
property insured, xo6 
proposal, the, 106 
nsk undertaken, xo6 
spontaneous heating, 106 
Firm, relation of, to members, 8 
Foreign bills, 138 
Foreign law, what is, x6z 
how enforced, 164 
judgments, X64 
wfafflapphed, z6i 
Fcom of contract, 44 
by what law governed, 163 
Ffaud, 64 

distinguished from misrepzo* 
sentation, 64 
on creditors, 56 
reckless statements, 64 
remedies for, 64 
Fireigbt, X23, 131 
express hen for, 125 
Funded debt, 5 

Game, sale of, 54 
Generd average, 133 
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Goad«iil, 7 
Guanutee, zxi 
continuingi zza 
death of surety, xzg 
discharge of surety, 1x3 
by conduct of creator, 1x4 
„ nonce, X13 
„ payment, xis 
extendmg tune for pa} meat, 
1x4 

Sddity, zza 
form of, XXX 
bability of snrety, zza 
nature of contract, iiz 
rights of sure^, 1x3 
Statute of Lunitations, 2x5 
surety entitled to securities, xz3 
wnnng required, 48, zzx 

Holder of bill, 143 
Husband and wife, 41 

Illegal contracts, 53 
agreements, in fraud of credi- 
tors, 56 

in restraint of trade, 55 
ol^ect unlavdul, 53 
selling game out ^ season, 54 
selluig goods, unproper 
«eights, 54 
on Sunday, 54 
tradmg with the enemy, 56 
Illegal contract — where msurer 
has no interest m policy, 53, 
54 

Imphed acceptance, 3a 
rerocation of ofo. 35 
Impossibility of performance, 57 
Incorpoianon, 14 
Indemnity, in insurance, 96 
In&nts, capaci^ to contract, 37 
necessanes, 38 
Injunction, x6o 
Inland bills, 138 
Insurance" 
nccident, no 
buxglaxy, 1x0 
6re, tos 


lostoanccH- 
hfe, X08 
manne, 98 

IntoYicants, sale of, 33 
I 0 U , X44 

Jomt Stock Companies See 
Company 

Judgment, foreign, how enforced, 
165 

debt, 44 

Jurisdiction in contracts, 165 

Land, governed I7 law of place 
where situate, i6x 
used for tradmg, 3 
Lay-days^ 104 
L^diolds, 3 
Legal tender, 90 
I^egality of contracts. 53 
Letters of administration, by what 
law governed, x6s 
Letters-patent, 6 
Liabdity of shareholders, 15 
Lien, of sdler of goods, 87 
for freight, 135 
Life insurance^ xo8 
assignment of policy, xxo 
form of life policy, x68 
form of proposal for, 167 
insurable mterest, xo8 
Lump sum freight, 134 
Lunatic, contracts dunng load 
mtervals, 42 

contracts with notice of lunacy, 

contracts withont notice of 
luna^, 43 

contracts for necessanes, 43 

Manne insurance, 98-105 
policy, form of, 171 
Market overt, 94 
Manned women — 
cannot be unpnsoned for debt 

41 

capaaty to contract, 40 
as agent for husband, 4* 
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Mamed Women^ 
contracts bmd separate property. 
40 

divorced, capaaty to contract. 
40 

restraint on alienation, 40 
separate estate. 40 
trading m aty of London. 40 
when she can trade, x 
Mamed Women’s Property Ai^, 
x88a, 40 

Master of ^p, powers of. X34 
Memorandum u^er Sale d Goods 
Act, 76 

Misrepresentation, 68 
remedies for, 64 
Mistake, 59 

as to existence of snb)ect matter, 
60 

as to identity of thing sold, 61 
as to nature of the contract, 6x 
as to parly, 60 

of one party known to the 
other, 68 

Monqr borrowed hy mfiants, 38 
Moveable proper^, 1 ^ what law 
governed, i6x 

National Debt, 5 
Necessaries— 
contracts by infants, 38 
for lunatic, 38 
for wife, 4X 
what are, 4a 

Negotiable mstrume^, 136 
Non-dudosiire, 59, 97 

Oder— 

bid at auction, 3X 
invitation of, 31 
made by time-tables, 31 
revocation of, 34 
where time allowed for ac- 
ceptance, 34 
Official receiver, 148 
Oral contracts, 49 
Order of discharge, 153 
Ownership of go^, transfer of, 90 


I Partial loss, X03 
Partnership, 8 
> accounts, is 
I agreement for, 8 
application of assets, 13 
I books, IS 
death of partner, xs 
debts of firm, xo, 13 
liability of partner's separate 
property, xo 
dissolution of, 13 
duties of partners, xx 
mdemmty of partners, xt 
mterest vaiying with profits, 8 
liability of partners, xo 
limited, 13 
management, zi 
nature of, 8 

persons "bolding out," 10 
powers of partners, 9 
cannot bind firm by seal, 9 
give guarantee, 9 
•• submittoarbitration,c 
each partner an agent, 9 
property of, xx 
rights of partners, xx 
sbanng m losses, 8 
,, in profits, 8 
undisclosed profit, zs 
Part payment, 76 
Past oonsideratiott, $2 
Patents, 6 • 

Payment-— 

of bill of exchange, 139 
of price, 89 
to agent, 90 
of pnce ty bill, 90 
Performance of contracts, 68 
by payment, 68 
by tender, 68 
Mure of, 70 
impossibility of, 70 
Penis of the sea, 126 
Personal property, 3 

„ representatives, s, 161 
Poh(7 of insurance, fire, X05 
life, X09, x68 
marine, 98, zyx 
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Possibili^ of petfonnance, S7 
absdute inpossibilitj, 57 
actual impossibility, 58 
legal inipossihility, 58 
Premium, gS, Z07, xog 
Price, 73 
payment of, 89 

Pnncipat and agent See Agent 
Proraissoiy note, X44 
Proof of debts, 153 
Property, 3 

Proposal for bfe insurance, xog 
Pubbc funds, 5 

Ratification of acts of agent, sz 
Real property, 3 
Reality of consent, 59 
Resale of goods, 88 
Respondentia bond, 134 
Restraint of pnnces, xay 
„ trade 55 
Revocation of offer, 34 
communication of, 35 
express, 34 
impbed, 34 

time liom ahieb it dates, 35 
Rights, assignment of, 66 
of action, 1x4 

Sale- 

by tender, 31 
of goods, 78'95 
agreement for sale, 7a 
caveat emftor, rule of, 8x 
etf contracts, 87 
commons, 8x-8j 
ddneiy, 85 
duties of buyer, 89 
fob contracts, 87 
form of contract, 74 
o\er jfxo in value, 74 

(a) acceptance and re> 

ceipt, 75 

(b) earnest or part pay- 

ment, 76 

(c) memorandum or note 

in writing, 76 
signature, 78 


I Sale— 

I of goods— 

lien of seller for pnce, 87 
I onnersbip, transfer of, 90 

I pa3mentof price, 89 

! pnce, 73 

I remedies of sdler and buyer, 
94 

I right of disposition resen ed 

93 

' stopp^ tmejitffu, 88 

tide acquired buyer, 93 
warranties, 8x 
implied, 83 
as to title, 83 
fitness for purpose, 83 
manufacture, 84 
merchantable quility 
8 ^ 

Sale of Goods Act, 73, 74 
Saliage, 133 
Sample, sale fay, 85 
Sealing, what amounts to, 4^; 

when required, 46 
Seaworthiness, xsi, 133 
Secured debts rgx 
Set of bills, X38 
Shares, 5, 17 
allotment of, 17 
apphcatioD for, X7 
c^, 17 
transfer of, 45 
Shipping— 
bills of lading, xa8 
bottomiy bond, Z34 
charter-party, xxy 
freight, Z23, Z3X 
general average, 133 
impbed warranties, 1x7 
manne msurance, 98-105 
powers and duties of master, 134 
salvage, 133 
total loss, X03 

Signature m written contract of 
sde, 78 

Simple contracts, 47 
consideration necessary. 47 
wnting, when reqmred, 48 
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Sbp» the, xoo 

Sold note, 79 

Sole traders, i 

Specific performance, z6o 

Stamp on bill of exchange, 138 

Statute of Limitations, 52, 115 

StO(&, 5 

how It differs from shares, 18 
how transferred, z8 
in pubhc funds, 5 
Stoppage ut imnntUt 88 
Subagents, 27 
Sunday, sales on, 54 
Surety See Guarantee 

Tender, of price, 90 
to supply goods, an offer, 31 
Title, x6a 

acquired by buyer, 93 
stolen goods, 94 
Total loss, X03 
actual, Z03 
constructive, X03 
Trademark, 7 
Trade, restraint of, 53 


IVansfer, of bill, Z40 
of Bntish diip, 3 
of ownership of goods, 90 
of shares, 45 

T^tee in bankruptcy, 150 

Underwriting pohcies, 98 

Vanation of wntten contract of 
sale, 80 

Voidable contracts, of infants, 39 
of lunatics, 42 

Void contracts, of mfants, 38 

Warranties, in marine insurance, 
xox 

m charter-parties and bills of 
lading, XZ7 

Warranty, on sate of goods, 8r 
where ^e 1^ simple, 85 

Weights, use of improper, 54 

Wmding up a company, x8 

Wntmg, when requit^ in con- 
tracts, 48 

Wntten contract, sale of goods, 74 
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